	
	


	
	



	
	


Overview

	Key points

	· The transition to competition in the exporting of bulk wheat has progressed relatively smoothly, particularly given difficult international trading conditions — a pronounced commodity price cycle, the global financial crisis, and exchange rate appreciation.

· The regulatory arrangements for marketing bulk wheat exports have been beneficial during the transitional phase since deregulation. They have given growers confidence in adjusting to deregulation and facilitated the rapid entry of 28 accredited traders, with 12 million tonnes exported to 41 countries in the first year after deregulation.

· A range of marketing options have become available since deregulation. However, some growers prefer the previous single desk arrangements.

· The benefits of accreditation of traders will rapidly diminish in the post‑transitional phase, leaving only the costs. The accreditation scheme, Wheat Exports Australia and the Wheat Export Charge should be abolished on 30 September 2011.
· The port terminal access test has provided greater certainty for traders and made access easier, more timely and less costly than it could have been by relying on potential declaration under Part IIIA of the Trade Practices Act.

· However, there are still some transitional issues associated with port access and contestability in the logistics supply chain. The access test accordingly should remain a condition for port operators to export bulk wheat until 30 September 2014.
· The benefits of the access test will diminish and could become costly in the long term without the checks and balances of Part IIIA of the Trade Practices Act. From 1 October 2014, regulated access should rely on Part IIIA, with continuation of mandatory disclosure, supplemented by a voluntary code of conduct by all port terminal services operators.
· There is evidence that increasing on-farm storage, and competition between road and rail, are leading to improvements in supply chain efficiency. However, it is important that the regulatory arrangements enhance efficiency in the transport and storage market by facilitating contestability. 
· The Commission supports the decision by the ACCC to review the exclusive dealing notification in relation to Grain Express in Western Australia.
· The level and allocation of investment in road and rail infrastructure by governments should be based on rigorous cost-benefit analysis, with a focus on developing economically and socially efficient logistics chains.

· Monthly information by state on stocks, exports and domestic uses facilitates an efficient wheat market. Industry should consider funding its continuation. 

· The provision of most other ‘industry good’ functions is best left to the industry.

	


Overview
In 2008, the Australian Government deregulated the marketing of bulk wheat exports by removing the ‘single desk’ operated by AWB (International) Limited (box 1). Wheat Exports Australia (WEA) was established under the Wheat Export Marketing Act 2008 (WEMA) to administer an accreditation scheme for bulk wheat exporters. The Wheat Export Accreditation Scheme 2008 (Scheme) also came into effect on 1 July 2008, making it possible for any trader, once accredited, to export bulk wheat from that date. Port terminal operators wishing to export were required to satisfy an additional ‘access test’ to gain accreditation.

The legislation also required the Productivity Commission to conduct a review of the arrangements, commencing no later than 1 January 2010 and reporting to the Australian Government by 1 July 2010.

The Commission has been asked to examine the operation and effectiveness of the current bulk wheat export marketing arrangements and to comment on:

· the effectiveness of the arrangements in meeting the objectives of the WEMA, including the role of WEA

· the suitability of the eligibility criteria for accreditation of exporters

· the appropriate level of assessment of each applicant for accreditation by WEA against these eligibility criteria

· the appropriateness of the access test requirements for accreditation of port terminal operators as exporters

· the effectiveness of, and level of competition in, the transport and storage supply chain for wheat

· the availability and transparency of market information.

In considering any changes to the operation of the WEMA or the Scheme, the Commission has also been asked to examine how such changes would affect the arrangements to fund WEA, and the use of cost-recovery mechanisms. The Australian Government has described the inquiry as ‘one of a number of checks and transparency measures incorporated to assist wheat growers and industry with the transition’. The Commission’s approach, therefore, has been to consider possible improvements to the arrangements that have been put in place and not to compare the current arrangements for wheat exports with those that previously existed under the single desk (box 1). However, some growers wanting a return to single desk arrangements would have preferred that the deregulated arrangements be assessed against the single desk environment. 
	Box 1
Single desk

	‘Single desk’ is a term used to describe the monopoly marketing of wheat by the Australian Wheat Board (1939–1999), and its privatised successor, AWB (International) Limited (1999–2008).

A key characteristic of the single desk was the national pooling of returns to growers, whereby the price received by growers (apart from adjustments for quality and transport costs), was the average from sales minus the costs incurred by the Board.

The scope of the single desk varied over time, encompassing both domestic and export sales of wheat until 1989, then only export sales, and finally from 27 August 2007 to 30 June 2008, only bulk wheat export sales. Momentum for change to the export marketing arrangements built up over time, following:
· the National Competition Policy Review of the Wheat Marketing Act 1989 (2000), which found there was no clear, credible, and unambiguous evidence that the current arrangements for the marketing of export wheat were of net benefit to the Australian community

· the successful deregulation of the export of other grains

· increasing grower dissatisfaction with the performance of the single desk, notably in Western Australia
· the Inquiry into Certain Australian Companies in Relation to the UN Oil-For-Food Programme (2006).

	


Australia’s wheat export industry in transition

The current wheat export marketing arrangements have been operating for two years, and only one full marketing year has been completed under the arrangements. The 2008-09 marketing season (October to September) was the first full season under which the new arrangements operated and the 2009‑10 marketing season is nearing completion.
Participants have expressed a range of views on the current arrangements and some examples are presented in box 2.

	Box 2
Participants’ views on the export arrangements

	R & L Guest stated:

We are 4th generation grain farmers on this property. We grow 4000 acres of crops each year and directly because of the deregulation of the single desk market we see no future in farming. Not one of the ‘good’ things the new marketing system was meant to provide has happened and we have slipped back to the 1930’s before the wheat board was established. (sub. 1, p. 1)

L L & S J Mattingly said:

In just the short time that the Single Desk was scrapped the wheat has gone from profit to loss this year and next year it will be a lot lower in price. Don’t just blame the world recession for this, we the farmer knew this would happen and that is why the Single Desk was brought in the first place to stabilize the industry. (sub. 2, p. 1)
Trevor Badger noted:

Deregulation has given me more options but I don’t believe the net result is measurable. (sub. 14, p. 5)

Ronland Nominees stated:

I welcome a deregulated wheat export market, as last season Australian wheat was sold into several new markets it had not been sold into for many years and growers had the choice of several marketers to know the true World price for their wheat. (sub. 15, p. 1)

A D & S E Duncan said:

Broadly I have major concerns in regard to the current Wheat Export Marketing Arrangements and basically believe that the post deregulation phase relating to Australia’s wheat exports has reached a point where regulation should be kept at an absolute minimum. Why do we have relatively onerous regulations relating to wheat exports which are not imposed on other grains (barley/canola) or other industries (coal/iron ore)? (sub. 8, p. 1)

Pastoralists and Graziers Association of Western Australia stated:

The PGA believes that a sunset clause for WEA should be put in place and that the accreditation of bulk wheat exporters is not required beyond this. However the PGA believes that the Port Access Test within the Act is necessary and should be maintained even beyond the sunset of WEA if the ACCC finds that [bulk handling company] behaviour has not changed as a result of the Port Access Undertakings. (sub. DR81, p. 4)

The South Australian Farmers Federation noted:

SAFF Grains support deregulation. [However] SAFF Grains has found that deregulation to date has not given the benefits of competition that were expected, particularly for South Australia. (sub. DR64, pp. 1–2)
The Australian Grain Exporters Association said:

While, in general, AGEA supports the recommendation to reduce regulation, it does not believe that the Productivity Commission has recognised the substantial issues that still remain in relation to port access and the likely impact of taking the industry backwards if its recommendations are implemented in full. The grains industry is still in a transition period and the supply chain is not yet of a structure that provides for an efficient and effective model in a commercial environment. (sub. DR79, p. 1)

	

	


The Commission’s view is that the transition to competition in the marketing of bulk wheat exports has progressed remarkably smoothly and the industry has performed well under the new arrangements, notwithstanding the concerns expressed by some growers. This is particularly so when the difficult international trading conditions (a pronounced commodity price cycle for wheat and other grains, the global financial crisis, and appreciation of the Australian dollar) are taken into account. A number of considerations have contributed to this assessment.

First, 28 organisations are now accredited to export bulk wheat from Australia (as at May 2010) and competing exporters have successfully gained market share from AWB (figure 1). Some growers have reported that there is a liquid market for wheat with a multitude of offers available. 

Figure 1
Estimated export shares of bulk wheat exporters in 2009

	[image: image1.emf] 

AWB 27% 

CBH 24%

Other 15%

Elders Toepfer Grain 5%

Viterra 6%

Cargill 12%

GrainCorp 11%




Second, in the first marketing year of the current arrangements (2008-09), a relatively large volume of wheat was successfully exported to a diverse range of international markets in 41 countries (12.2 million tonnes). The number of destination countries is larger than for the previous four marketing years (2004-05 to 2007-08) in which Australia exported to 36, 34, 20 and 17 countries, respectively.

Third, none of the accredited exporters has experienced bankruptcy or had its accreditation revoked, notwithstanding the challenging international trading conditions. Growers have a high level of confidence in payment security.

Finally, deregulation of bulk wheat export marketing has also revealed cross‑subsidies and inefficiencies that were embedded and hidden in the previous compulsory national pool. Growers are now observing prices that are closer to the actual costs of transporting, storing and handling, and marketing their grain.

However, the industry is still working through some significant transitional issues related to port access such as:

· shifting peak period congestion at some ports and the associated supply chains
· the access test and contestability in the logistics supply chain 

· the impact of the access test on wheat prices and trading across regions.
There are large variations in the size of wheat farms across Australia, and between and within states (box 3). The wheat marketing arrangements have introduced marketing that is more sophisticated, making the business environment more complex. Some industry participants have faced challenges adapting to this complexity. The challenges have been exacerbated by the recent decrease in the world price of wheat and the appreciation of the Australian dollar (panel A, box 4). 
	Box 3
Concentration of production

	Wheat production in Australia (by tonnes) is highly concentrated. Almost half of the industry’s production is grown by 10 per cent of growers, and less than 10 per cent of production is grown by 50 per cent of growers. 
Production of wheat also varies across states:

· wheat growers in Western Australia are the largest in Australia with over 75 per cent of them among the largest 50 per cent of wheat growers nationally

· wheat growers in New South Wales and South Australia are evenly split between the smallest and largest 50 per cent of wheat growers nationally

· wheat growers in Victoria and Queensland tend to be smaller, with 63 and 66 per cent of them respectively among the smallest 50 per cent of growers nationally.

Within each state, a large proportion of total production is produced by a small proportion of growers. For example, in Western Australia, 66 per cent of wheat is produced by the largest 30 per cent of growers. In Queensland, 65 per cent of wheat is produced by the largest 15 per cent of growers.

	

	

	Box 4
Recent trends in prices

	Panel A illustrates the link between the Australian and world price of wheat and the recent price cycle.

Panel A: Spot prices of Australian Premium White in NSW and WA
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Panel B illustrates that in times of reduced supply in the eastern states (particularly NSW) the price in NSW rises relative to WA (and the world price).
Panel B: Spot price in NSW minus the spot price in WA
[image: image3.emf]-50

-25

0

25

50

75

100

07-Oct-05 15-Jan-06 25-Apr-06 03-Aug-06

11-Nov-06

19-Feb-07

30-May-07

07-Sep-07 16-Dec-07

25-Mar-08

03-Jul-08 11-Oct-08 19-Jan-09 29-Apr-09 07-Aug-09

15-Nov-09

23-Feb-10

Price (AUD per tonne)

Period B: NSW price rises above 

the WA (and world) price

Period A: NSW 

exporting

Period C: NSW exporting



	

	


Wheat marketing, including managing price risk using hedging instruments, in the eastern states (particularly in New South Wales) is more complicated because of the impact on prices of variations in production and exports. In drought years, almost all of the production in New South Wales is used in the domestic market and almost no exporting of bulk wheat takes place. The domestic price rises as local users compete to secure local supplies, and incur higher transport costs if wheat is imported from other states, such as Victoria, South Australia, and possibly Western Australia. In high production years, production in excess of domestic demand is exported and the price in the domestic market reflects the lower export price.

By contrast, even in low production years, Western Australia exports most of its wheat and the local price reflects the export price. Consequently, when there is low production in New South Wales, the local price of wheat in New South Wales rises above that in Western Australia — and the world price (panel B, box 4) — by up to as much as the transport cost of getting wheat to New South Wales from other exporting states.
All of the above factors have been creating pressures for structural change for growers and others in the wheat industry. Traders and marketers, financial service providers, futures brokers, bulk handlers and growers are still adapting to the new trading environment. The marketing and risk management products on offer are still evolving. Some adjustments will require investment. It will take time for traders, port operators, transport and storage providers, and growers to adapt fully and develop innovative solutions to the new demands and opportunities from competition in the exporting of wheat.

Accreditation of bulk exporters
The objective of the WEMA and the Scheme is to promote competition and choice in marketing for growers. The purpose of accrediting exporters was to give growers confidence that new exporters were ‘fit and proper’ to export wheat from Australia and would bring little business risk to growers. However, neither the WEMA nor the Scheme provide any financial guarantee or underwriting of accredited exporters.
The WEMA and Scheme were also designed to facilitate access by traders to port terminal facilities. To be accredited to export bulk wheat, port terminal operators are currently subject to the access test, consisting of continuous disclosure requirements and an Australian Competition and Consumer Commission (ACCC) approved access undertaking.
Accreditation is subject to a number of mandatory conditions including the preparation of annual export and compliance reports and a requirement to report to WEA on notifiable matters. In addition, WEA has the discretion to impose other conditions.

Benefits of accreditation

Accreditation has provided comfort to growers and international buyers in a period of rapid and substantial policy change. There had been a long history of a highly regulated market prior to deregulation, and strong resistance to change by some growers. In addition, deregulation has coincided with the down side of a pronounced commodity price cycle (a temporary increase in the export price of wheat of about 150 per cent just prior to deregulation), the global financial crisis and significant movements in the exchange rate. As accreditation was in place from 1 July 2008, it has facilitated a smooth transition as the exporting of bulk wheat was opened up to competition. However, these benefits only accrue during the transitional phase and are rapidly diminishing over time.

Accreditation has also facilitated access for traders to port terminal facilities. The condition that port terminal operators pass the access test to be allowed to export has ensured that access undertakings approved by the ACCC were in place by 1 October 2009 and that continuous disclosure rules were complied with. However, these matters can be dealt with outside of an accreditation system, as outlined below.

Costs of accreditation
The cost of running WEA in 2008-09 was $4.2 million, funded by:

· $1.1 million from the Australian Government as part of its transitional assistance package of about $8.3 million over three years (box 5)
· $2.7 million from exporters through the Wheat Export Charge on all wheat exported, including wheat in containers and bags

· $0.4 million from application fees charged to exporters seeking accreditation.
WEA considers that the recurrent costs of continuing to administer the scheme will be about $4 million per year. The Australian Government has stated that in future these costs should be fully funded through application fees and the Wheat Export Charge. 

Compliance with accreditation has not been a significant cost for most accredited exporters. The exception has been for the trading arms of port terminal operators, as well as AWB, which have had additional compliance requirements. These companies estimate compliance costs to have been between $200 000 and $600 000 in the initial year. There is general consensus that the ongoing costs of accreditation will be lower than in the first year. 

	Box 5
Transitional assistance package

	The Australian Government committed about $8.3 million over three years to assist the wheat industry with its transition to the deregulated exporting arrangements. The following projects were funded.

· The development and promotion of a grain industry code of conduct by Grain Trade Australia ($0.069 million).

· Development and approval by the Australian Competition and Consumer Commission of the access undertakings by providers of port terminal services that sought accreditation to be exporters ($1.5 million).

· Facilitation of information sessions for growers, by the Department of Agriculture, Fisheries and Forestry (DAFF), about the wheat marketing arrangements and how to manage their businesses in this environment ($0.523 million).

· The provision of monthly statistics by the ABS and ABARE on wheat production, exports and stocks (ABS $3.38 million and ABARE $0.45 million).

· Wheat Export Technical Market Support Grants Program, administered by DAFF, to assist new and small scale exporters to develop innovative export ideas ($0.536 million).

· Assistance to Wheat Exports Australia to ensure that it could operate effectively during the introduction of the accreditation scheme ($1.1 million).

· Administrative and legal costs incurred by DAFF during the implementation phase to 30 June 2008 ($0.8 million).

	

	


Assessment processes have lacked transparency. In addition, there are other potential costs of accreditation arising from market distortions and reduced economic efficiency. These include a disincentive for entry by new exporters, a loss of trading flexibility for accredited exporters, and increased incentives to export wheat in bags and containers (which are unregulated). Such costs are more difficult to measure and may not be particularly large. However, if accreditation remains in place on an ongoing basis, these costs would be expected to increase as they become more entrenched and harder to unwind, especially in light of the significant risk of regulatory creep.

Future for accreditation

There is no evidence to indicate that there is a special need for the Australian Government to intervene to accredit bulk exporters of wheat beyond the transitional period, notwithstanding that some growers considered the size of the wheat export industry made it a special case. The Australian Government does not accredit exporters of other grains or most other agricultural commodities, and the export of those commodities operates smoothly. Ultimately, it is the responsibility of wheat growers to exercise due diligence in their business dealings with traders, just as they do for other grains or in other commercial relationships. Diversification across a number of traders can be used to help manage the risk of an individual trader defaulting on payment.
The transitional period as it relates to accreditation is approaching its end. An ongoing accreditation scheme would have virtually no benefits and would continue to impose costs. Therefore, the Commission is proposing that the Scheme be abolished on 30 September 2011. This timing would allow the Scheme to run to the end of the marketing year and provide the Australian Government with enough time to implement the necessary legislative changes.
Providers of port terminal services would still be required to pass the access test in order to export. However, the matter of access regulation to port terminal services would be addressed separately, as outlined below.

If the industry considered that it needed an accreditation framework (for example, to manage quality, international reputation and branding) then it could develop, administer and fund its own arrangements.

Should the Australian Government choose to retain an accreditation scheme, the Commission has provided some guidance on how such a scheme should be streamlined.

Future role and funding of Wheat Exports Australia
The Commission is proposing that WEA be wound-up on 30 September 2011. Consequently, the Wheat Export Charge of 22 cents per tonne on all wheat exports should be abolished from that date.
Access arrangements for port terminal services

The ‘access test’ was included in the WEMA because of concerns that wheat exporters with port terminal operations (three of the dominant incumbent bulk handling companies) could use their control of those terminals to advantage their own wheat export operations at the expense of potential new entrants (rivals).

The entities operating grain port terminals must satisfy the access test to be accredited to export bulk wheat. To satisfy the access test, they must:

· publish their daily shipping schedule and protocols for port access, including vessel nomination and acceptance rules, schedule of vessels, amount of wheat to be loaded and anticipated date of loading

· between 1 July 2008 and 30 September 2009, publish a statement on their website outlining terms and conditions for port access

· from 1 October 2009, have in place a voluntary access undertaking approved by the ACCC.
At the time the WEMA came into effect there were no voluntary undertakings by port terminal operators approved by the ACCC. Without the access test, regulated access would have relied on the declaration provisions in Part IIIA of the Trade Practices Act (TPA) (box 6). Declaration decisions under the general access provisions (Part IIIA) are made on a case-by-case basis for individual port facilities. However, under the WEMA access test, each port terminal operator must have a ‘voluntary’ access undertaking as a condition of accreditation (from 1 October 2009), should it wish to export bulk wheat.
	Box 6
Part IIIA of the Trade Practices Act 

	Part IIIA of the TPA provides three ways for a third party to gain access to the service of an essential facility.
· Seeking declaration of a facility by the relevant Minister, following a recommendation by the National Competition Council (NCC). Declaration provides access seekers with a legal right to negotiate access and with a mandatory dispute resolution mechanism. In making a recommendation to declare a facility, the NCC is required to apply strict criteria. The NCC, and the relevant Minister, can only recommend that the service be declared if all of the criteria are met.
· Using an existing state access regime that the NCC has determined is effective. Once an effective regime is in place, declaration is foreclosed.
· Using a voluntary undertaking by the service provider that the ACCC has approved. Once a voluntary undertaking is approved, declaration is foreclosed.

	

	


Benefits of the access test

The benefits of the access test are mostly concentrated in the transitional phase of managing deregulation. Having the access test in place from 1 July 2008 has facilitated the rapid entry of traders able to compete to export wheat by:

· reducing uncertainty for traders entering the market for the first time
· making access easier, quicker, and less expensive than it could have been by relying on declaration or voluntary undertakings under Part IIIA.

The access test provided for a smooth transition that might otherwise have been difficult given the overnight change on 1 July 2008, from a single exporter of bulk wheat, to many exporters. The access test is also likely to reduce the length of the transitional period by facilitating commercial decisions and limiting transaction costs which may otherwise have arisen under sole reliance on the declaration pathway for access in Part IIIA.

A single marketing year is yet to be completed since undertakings came into effect on 1 October 2009. A number of traders and growers have raised concerns about the possible distortionary impact of the current access arrangements on wheat trading and wheat prices, particularly in the South Australian and Western Australian markets. However, these are likely to have been exacerbated by one-off transitional factors as market participants adjusted to the new arrangements. Other factors such as trader behaviour and changing conditions in the international wheat market, with significantly reduced demand for Australian wheat, are also likely to have had an impact.
The focus of the access test in the WEMA was on promoting competition in the exporting of Australian wheat, and this has been successfully achieved. However, during this inquiry, issues have been raised by traders and rival logistics providers about the use of terms and conditions of access to port as a possible means of dominant bulk handling companies that own ports inhibiting contestability in the upstream market for storage and transport.

In light of the short period of time that traders and bulk handling companies with port terminals have had to adjust to the new trading environment and develop port access arrangements, the Commission sees merit in continuing with the access test requirement for bulk handling companies with port terminals that wish to export bulk wheat, for a few more years.

Once a competitive environment has become institutionalised among the market participants, including port operators, traders and logistics services providers, the benefits of the access test will diminish.
Costs of the access test

The Australian Government provided the ACCC with $1.5 million over two years to cover the administrative costs of assessing the undertakings of the three bulk handling companies that sought accreditation. WEA will have also incurred expenditure on access test related matters.
Collectively, the three bulk handling companies that also export, have incurred compliance costs of about $2.8 million to date in getting their undertakings approved. They anticipate costs of about $0.5 million per annum each, in complying with the access test.
Although the administrative and compliance costs are important, the major concern in relation to the cost of access regulation in the long term is its potential impact on investment arising from changing the property rights of the owners of the facilities. In the short term, the impact on investment is unlikely to be large. However, the long-term costs of a specific access test could be considerable without the checks and balances of Part IIIA of the TPA. Long term application of the access test has the potential to:

· create incentives for wasteful strategic behaviour by both port terminal operators and traders, and potential rival transport and storage providers, seeking access
· constrain the scope for port terminal operators to deliver and price their services efficiently

· reduce incentives to invest in port terminal facilities to expand capacity for third party use, to provide new services, or to maintain existing facilities — particularly if port operators perceive that the regulated terms and conditions are favourable to port users.
In addition, third parties are also likely to have reduced incentives to invest themselves, further locking in existing supply chains if:
· they consider regulatory arrangements will ensure they can access services provided by infrastructure facilities on favourable terms (rather than investing in rival facilities)
· they consider other exporters would be able to access any new facilities on terms and conditions determined by a regulator. 
Although general access regulation also has the potential to create the problems identified with the WEMA access test, the negative impact is likely to be much less because the declaration criteria require assessment of the costs and benefits of long‑term regulation for each individual facility.
In addition, the application of industry specific access regulation, such as the WEMA access test, has the potential to impact on infrastructure investment in the economy more generally. Especially if ‘ad hoc’ industry specific declaration for access came to be seen as the norm by potential infrastructure providers rather than relying on the consistent criteria and transparent framework for declaration under Part IIIA of the TPA.
Future of access regulation

The Commission recommends that the specific access test (including the continuous disclosure requirements) remain in place until 30 September 2014. From that time, the access test should be abolished and grain port terminals should be subject to the declaration provisions of Part IIIA of the TPA.

The access test has had net benefits as a temporary measure to facilitate the entry of exporters into the market. There is a case for continuation of the access test arrangements until 2014, given:

· the long history of the development of the bulk handling systems in each region prior to deregulation
· the specific circumstances of the bulk wheat export industry with respect to deregulation, and the limited time (less than one complete marketing year) to assess the impacts of the initial undertakings

· concerns of traders and rival logistics providers about the use of terms and conditions of access to port (including charges for direct delivery to port) as a possible means to inhibit contestability in the upstream market for storage and transport

· concerns of traders and growers about the possible distortionary impacts of the current access arrangements on wheat trading and relative prices across regions.
The transitional period as it relates to port terminal access is distinct from the transitional period as it relates to accreditation. The Commission considers the latter is coming to an end. In the absence of an accreditation mechanism for exporters, port operators that wish to export should continue to be required by law to pass the access test (continuous disclosure plus undertakings) until 30 September 2014. The ACCC should have sole responsibility for the implementation of the access test. The Commission considers the ACCC to be the appropriate regulator to deal with access related issues, and that shared jurisdiction with WEA in relation to competition matters is inappropriate. 
The Commission considers that the interests of all parties can be effectively addressed as part of the ACCC’s review of the undertakings to be completed by the end of September 2011. Parties also have further opportunity to have any concerns considered through the negotiation and arbitration processes, as provided for by the publish-negotiate-arbitrate framework embedded in the undertaking provisions of the TPA.

The Commission sees merit in the use of auctions to facilitate access by exporters to the services of port terminals in situations where shifting peak load congestion arises. However, it is important that the auction design and rules facilitate a competitive and efficient allocation of port services and encourage efficiency in upstream storage and transport services by ensuring the access arrangements are not used to inhibit contestability in upstream markets. The condition that a transport provider be nominated early as part of the Co-operative Bulk Handling (CBH) auction process has the potential to:

· impede contestability in the upstream storage and transport market and reduce pressure for efficiency improvements in the logistics supply chain
· inhibit the development of an effective secondary market for shipping slots (which is important in the context of a shifting peak load for use of ports in some regions). 
To facilitate contestability in the upstream storage and transport market, it is important that the port capacity being auctioned is independent (unbundled) from upstream storage and transport capacity.

From 1 October 2014, port terminal operators should still be required to publish daily shipping stems and port access protocols on their websites, but it would no longer be a condition of exporting bulk wheat. In addition to these mandatory requirements, the Commission sees merit in port terminal operators developing a voluntary code of conduct to govern port access.
Moving to rely primarily on Part IIIA of the TPA from 1 October 2014 will bring the wheat industry into line with most other industries. The application of Part IIIA will allow the long-run benefits of ongoing regulation to be assessed against the costs, should a trader seek declaration.
Competitiveness of transport, storage and handling
Following deregulation, growers are now observing prices that more closely reflect the costs of marketing, transporting, storing and handling export wheat. There are also pressures for efficiency improvements in the rail and road components of the transport system stemming from reform to the road and rail sectors. 

The logistics supply chain for wheat export is shared with other grains, and with other export commodities on road and rail networks. Moreover, characteristics of the supply chain vary across three separate markets in Australia (box 7). It is in the efficiency of the supply chain that real benefits to the industry can emerge, and this relies on effective contestability, brought about by the opportunities to by-pass the transport and storage systems of the dominant, incumbent bulk handlers in each region, particularly in Western Australia and South Australia. By-pass is the ability for traders or rival bulk handlers to accumulate grain (from growers) and deliver to port for shipment without having to use the transport and storage services offered by the dominant, incumbent bulk handling company.
Do not delete this return as it gives space between the box and what precedes it.
	Box 7
Regional variations in wheat supply chain characteristics

	There are three distinct regions with respect to supply chain characteristics.

East Coast (New South Wales, Victoria, Queensland and the easternmost part of South Australia)

· Wheat is exported and consumed domestically. The bulk supply chain competes with exports in containers and bags and the storage and transport of grain for sale in the domestic market.

· The market for bulk storage and transport services is dominated by GrainCorp in New South Wales, Victoria and Queensland and Viterra in South Australia. Competition is provided by on-farm storage, a number of independent bulk handlers and some overlap of GrainCorp and Viterra storage networks.

· Bulk grain export terminals in New South Wales, Victoria and South Australia operated by GrainCorp, Melbourne Terminal Operations and Viterra are in relatively close proximity and might compete for some grain throughput.

Western Australia

· Almost all wheat is exported in bulk. Some competition is provided by exports in containers and bags.

· CBH is the dominant supplier of bulk storage and transport services. There is some competition from on-farm storage, but none from independent bulk handlers. CBH’s Grain Express service requires utilisation of CBH services throughout the entire length of the supply chain, once grain has entered it.

· CBH operates all bulk grain export terminals.

Eyre Peninsula (South Australia)
· Almost all wheat on the Eyre Peninsula is exported in bulk. Some competition is provided by exports in containers and bags.

· Viterra is the dominant supplier of bulk storage services. There is some competition from on-farm storage and independent bulk handlers.

· Viterra operates all bulk grain export terminals.

	

	


Clearer price signals and reforms in the transport sector are creating pressure for structural change in the bulk transport, storage and handling of wheat and other grains. The trends include:

· greater use of on-farm storage by growers

· giving rise to trials of on-farm grading and blending and development of quality assurance systems to facilitate delivery of stored grain to bulk receival sites or direct to port
· giving growers greater flexibility about where and when to deliver wheat
· greater use of large trucks to deliver grain from farms to more distant receival sites or direct to ports. The lower marginal cost of using larger trucks means growers have more choices about where to deliver grain

· consolidation and rationalisation of receival sites and the development of super‑receival sites, typically located close to main rail lines

· consolidation and rationalisation of rail branch lines, particularly low volume lines linking small remote receival sites

· bulk handling receival sites being developed by rivals to the three incumbent bulk handling companies offering port terminal facilities, particularly on the east coast
· rationalisation of the use of rail rolling stock (grain wagons) and greater use of trucks by bulk handlers to move grain from bulk receival sites to ports
· this is particularly efficient for handling the peak load associated with larger harvests in good seasons, or to temporarily increase peak load capacity to assemble large shipments of grain 
· an increase in the export of premium quality wheat (and other grains) in containers.
There is scope for structural adjustment and efficiency improvement in the storage and transport of bulk wheat, centred around a reduction in bulk storage sites (table 1) and associated changes in the mix of rail and road transportation.

Table 1
Bulk grain storage and capacity, by state

	
	
	NSW
	Vic
	Qld
	SA
	WA

	Average annual production (2003–08)
	Mt
	9.0
	4.2
	3.1
	5.4
	11.9

	On-farm storage (2009)
	Mt
	6.4
	3.5
	1.9
	1.2
	2.6

	GTA registered bulk handlers (2010-11)
	no.
	8
	8
	3
	8
	1

	Major bulk handler
	
	GrainCorp
	GrainCorp
	GrainCorp
	Viterra
	CBH

	Market share of grain receivals (2002–06)
	%
	82
	76
	79
	95
	100

	Up-country storage capacity (2010)
	Mt
	12.2
	5.2
	2.5
	9.5
	20.0

	Up-country storage sites
	
	
	
	
	
	

	1998
	no.
	265
	257
	87
	116
	200

	2006
	no.
	145
	92
	42
	111
	196

	2015 (an industry estimate)
	no.
	43
	25
	10
	39
	101


In light of the competition between rail and road and the pressures for change in the transport, storage and handling of grain, the Commission has concluded that there is no case for regulated access of the bulk handlers’ logistics chains.
The bulk handling companies are moving from network-based pricing to site-based pricing. It is likely that the costs of transport in the outer reaches of port catchment zones will rise relative to those closer to port because they were previously under‑recovering their costs.

To facilitate the structural adjustment and efficiency improvements in transport and storage, it is important that terms and conditions of access to port grain terminals do not act as an impediment to contestability in the transport and storage of wheat.
In Western Australia, CBH lodged an exclusive dealing notification with the ACCC to implement Grain Express. Under Grain Express, grain storage and handling services are provided on the condition that growers and marketers of grain acquire grain supply coordination services from CBH while the grain remains in its custody. The ACCC did not revoke the notification because it did not consider that Grain Express would substantially lessen competition. The ACCC considered that Grain Express could also provide significant efficiency benefits arising from the central coordination of grain storage, handling and transportation.
Although it might be the case that the costs of running the existing supply chain can be minimised, the existing supply chain might be inefficient. Ensuring that there are no regulatory impediments to contestability in the transport and storage market could drive efficiency in the supply chain more quickly than otherwise. Efficiency might arise by traders and potential rival transport providers using a tangible threat of entry to negotiate better terms and conditions for transport and storage, rather than actually proceeding to develop rival supply chains.

The key to making by-pass contestable is access to port grain terminals by road and rail other than that provided by Grain Express (CBH) in Western Australia. The terms and conditions of access to port grain terminals play an important role here. Given market developments over the past 18 months, the Commission supports the recent decision by the ACCC to review the exclusive dealing notification.

Another issue in Western Australia is the extent to which the cooperative ownership structure of the regional bulk handler is impeding structural change. The costs of inefficiency in the transport, storage and handling system are ultimately passed back to growers as higher costs and lower farm gate prices. It is therefore a matter for the grower members of the cooperative to resolve. As long as contestable by‑pass is possible, growers, traders or other service providers have the potential to develop more cost-effective options, if economically feasible, or to use the threat of entry to negotiate with CBH and thereby drive efficiency improvements. 
Improved contestability and structural adjustment in transport and storage also bring with them risks for traders, port operators and transport service providers in terms of managing transport logistics, particularly in an environment where there is shifting peak demand for exports. These risks could be higher in the early stages of any structural changes to the supply chains.
An issue for governments is the level of investment in rail and road infrastructure, particularly in light of the commercial pressures for structural change in transport, storage and handling. Investment decisions by governments and industry should be directed at improving efficiency throughout the supply chain and be based on rigorous cost-benefit analysis, incorporating social and economic costs and benefits. Inappropriate investment decisions can be wasteful of scarce financial resources and impede the development of an efficient supply chain, at the expense of growers (or possibly taxpayers).
Availability and transparency of market information

Timely and accurate information is important for supporting efficient bulk wheat exports and domestic markets. Prior to deregulation, AWB managed and provided the majority of market information. In a post-deregulation environment it is necessary to determine what information should be provided and who should fund its provision.
Historical information (published with some lag) is useful for long-term policy development, and investment and planning decisions by all sectors of the wheat industry. Therefore, the current arrangements to provide core wheat market information are appropriate, including the funding for the ABS and ABARE.

Provision of more detailed, frequent, and up-to-date information could further facilitate the operation of the market. However, what information is provided, how often and by whom are more contentious.

A transitional funding package was provided by the Australian Government to produce information on stocks by state (with a three to six week lag), until 30 June 2011. Beyond this date, the Commission considers that there is merit in continuing to provide this stocks information monthly, by state. It facilitates the efficient operation of the wheat market and the price discovery process in both the domestic and export markets. 
However, this information has public good characteristics (box 8) which leads to no one wanting to pay for it. As a result, there will be inadequate provision of the information without some kind of intervention. Because the information on wheat stocks by state is of benefit primarily to the wheat industry itself, the information should be funded by the industry through a compulsory payment mechanism, such as an industry levy. Funding through an organisation such as the Grains Research and Development Corporation would appear to be an efficient option, given it already has a collection mechanism in place. 

The ABS is best placed to provide stocks information by state and territory. The existing stocks publications, Stocks of Grain Held by Bulk Handling Companies and Grain Traders, Australia and Wheat Stocks and Use, Australia, provide a good example of the type of stocks information the industry may choose to commission from the ABS. The cost of the ABS producing this information is estimated to be around $1 million annually.

Many in the industry thought further detailed information on stocks (such as by grade and port zone) should also be made available. In particular, industry participants were concerned about unequal access to this information. Such asymmetries are common in supply chains, and it is not considered to lead to significant market inefficiencies. The Commission is not proposing that this information be compulsorily made available to the market. However, the Commission recognises the value of this information for the efficient operation of the domestic and export wheat markets, and encourages the bulk handling companies to voluntarily disclose greater levels of detailed stocks information.
‘Industry good’ functions

The grains industry uses the term ‘industry good’ functions to describe services provided to the industry that support trade and industry development and affect the performance of the entire industry. One of the functions, research and development, is not reported on here as it is the subject of a separate Commission inquiry. 
The framework used to assess the responsibility for providing (and funding) industry good functions is outlined in box 8.
	Box 8
Framework for assessing ‘industry good’ functions

	A pure public good is non-excludable (individuals cannot be excluded from benefiting from the good) and non-rivalrous (consumption by one person does not diminish consumption by others). Public good characteristics lead to free rider problems because if an entity pays for a public good, others might be able to access the good free of charge. This can lead to market failure, resulting in the under provision of the good, and justify some kind of intervention in the market.

Some industry public goods might have ‘spillover’ effects outside of the industry. That is, the market failure extends beyond the industry itself to other industries in the economy (inter-industry public goods). 

Private goods do not exhibit strong public good characteristics and should be provided by the market without any intervention.

In practice, industry good functions usually include a combination of public good and private good characteristics.

There might be benefit in the government intervening in the provision of industry good functions that exhibit strong public good characteristics. This will depend on the costs and benefits associated with such intervention. Where the benefits are confined to the industry (intra-industry public goods), the industry itself should pay for provision of the good — for example, by using a compulsory industry levy.

Evidence of significant inter-industry spillover benefits might justify a level of co-funding by government or by other industries that receive the spillover benefits. 

	

	


A small number of industry goods exhibit ‘public good’ characteristics. These goods may have value to the industry, and even be important to its efficient operation, but will be underprovided if left to the industry to fund on a voluntary basis. That is, market failure in the provision of such goods can occur due to free rider problems. It is important to determine the scope of benefits of such industry goods — whether they are confined to the wheat industry (intra-industry public goods), or potentially apply to the wider economy (inter-industry public goods) — as this will inform how they are most appropriately delivered and funded (table 2). In principle, the cost of providing an industry good function should be borne by those who benefit from it.
Table 2
Industry good functions — scope of benefits

	Industry good function
	Mostly benefits the wheat industry
	Some inter-industry public good characteristics

	
	Predominantly commercial/
private in nature
	Predominantly intra-industry public good characteristics
	

	Crop shaping activities
	●
	
	

	Industry strategic planning
	●
	
	

	Information 
	
	
	

	  Core long-term
	
	●
	●

	  Stocks monthly by state and national
	
	●
	

	  Stocks by port zone, receival site
	●
	
	

	Receival standards
	●
	
	

	Regulatory advocacy
	●
	
	

	Technical market support
	●
	
	

	Trade policy advocacy
	
	●
	●

	Wheat branding
	●
	
	

	Wheat classification
	●
	
	

	Wheat promotion
	●
	
	


Most of the industry good functions in table 2 have predominantly ‘private good’ characteristics, even though there may be some spillovers and free rider problems associated with their provision. The costs of any market failure are relatively small because the goods are predominantly commercial in nature. Such goods can be provided by the industry to the extent they have value for the industry (though the industry may wish to act collectively to provide such goods efficiently). An industry-led body could handle the provision of these industry good functions, such as quality and brand reputation in export markets, through industry self‑accreditation mechanisms and the use of logos by accredited members. 
If the industry sees merit in the coordinated provision of a range of industry goods, it may wish to consider establishing an industry-led body. Several participants to this inquiry have proposed such a body, and there is evidence the industry is already working toward this.
Where an industry good has predominantly intra-industry public good characteristics, such as the provision of monthly stocks information (table 2), there may be a case for implementing a compulsory levy, supported by legislation. Such a mechanism can be used to ensure that the industry good is provided and paid for by industry participants.
Where an industry good has inter-industry public good characteristics, such as core long-term information and trade policy advocacy, there may be a case for government provision and funding. Trade policy advocacy should be provided by government, with industry input. Not only is government the only player that can feasibly perform this role, its actions in the international arena impact on the economy more generally and exhibit inter-industry public good characteristics.
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