	
	


	
	



4
Accreditation of exporters

	Key points

	· The Wheat Export Accreditation Scheme 2008 (the Scheme) has been appropriate as a transitional arrangement and provided a net benefit to the industry. 

· It has provided comfort to growers and international buyers in a period of change and financial instability, and facilitated a smooth transition to the deregulated environment. 

· The condition that port terminal operators pass the access test to be accredited to export has facilitated access for traders to port terminal facilities. 

· Beyond a transitional period the benefits of accreditation are limited, leaving only the costs. These costs include:

· direct costs of administering and complying with accreditation

· indirect costs in the form of market distortions and losses in economic efficiency which, although difficult to measure, would be expected to increase over time as the distortions become more entrenched.

· While the benefit derived from the condition that port terminal operators pass the access test might remain for a further period, this can be achieved without accreditation (chapter 5). 

· There is no persistent market failure that requires government intervention in the bulk wheat export industry beyond a transitional period, and nothing particular about wheat that requires a system of accreditation without which other grains and most agricultural commodities operate smoothly.

· The transitional period as it relates to accreditation is nearing its end. Weighing up the costs and benefits, the Commission does not see an ongoing role for accreditation. It is recommended that the Scheme be terminated, the WEA abolished and the Wheat Export Charge removed. This should occur on 30 September 2011. 

· If the Australian Government decided to retain accreditation beyond 30 September 2011, a system similar to that administered by ESCOSA for barley would be more appropriate than trying to amend the existing arrangements. 

· If the Australian Government decided to retain the current Scheme, considerable change would be required, including streamlining the level of assessment employed by WEA and more clearly defining its role to ensure that its powers do not extend into matters of competition policy.

	

	


Under the Wheat Export Marketing Act 2008 (Cwlth) (WEMA), those companies seeking to export bulk wheat from Australia must be accredited. The system of accreditation is set out in the Wheat Export Accreditation Scheme 2008 (Cwlth) (Scheme), which came into effect at the same time as the WEMA, on 1 July 2008. 

The stated purpose of the Scheme is ‘to establish a system of accreditation for exporters of wheat (other than wheat in bags or containers) in order to attest that an exporter is a fit and proper company to export wheat from Australia’ (s. 3). In essence, while not offering a financial guarantee, the Scheme was intended to give a degree of comfort that players in the newly deregulated bulk export market for wheat were reputable and likely to be able to pay growers.

The Scheme is also designed to facilitate access for traders to port terminal facilities, by requiring that port terminal operators that also wish to export bulk wheat have an Australian Competition and Consumer Commission (ACCC) approved access undertaking in place before accreditation can be granted. 

The Scheme was formulated by the Export Wheat Commission (EWC), the predecessor of Wheat Exports Australia (WEA) and the regulator at the time the Scheme was formulated. The Scheme was established as a legislative instrument to give its administrator, WEA, the flexibility to easily and quickly amend the Scheme without the need to change the WEMA itself (Burke 2008b). This is reflective of the high level of discretion conferred to WEA by the WEMA legislation.

In section 4.1 of this chapter, the eligibility criteria for obtaining accreditation are outlined, including the access test. This is followed by a summary of the accreditation application process in section 4.2, and the ways in which WEA monitors compliance with the Scheme in section 4.3. The direct costs of accreditation are set out in section 4.4. The effectiveness of the overall arrangements is evaluated in section 4.5, including a discussion of whether accreditation should be ongoing. The chapter concludes with an assessment of some of the more specific aspects of accreditation, and outlines what would need to change if accreditation were to continue (section 4.6).
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Eligibility criteria

To operate as an accredited bulk wheat exporter, an applicant must satisfy the eligibility criteria set out in the Scheme (s. 5) (box 4.1). These criteria are identical to those specified in the WEMA (s. 13), and fall into three categories: 

1. Those which must be strictly fulfilled by an applicant.

2. Those which WEA must consider, but which individually may not lead to an application for accreditation being rejected.

3. Those which must be fulfilled to the satisfaction of WEA.

Those criteria falling under categories two and three provide WEA with discretion about whether or not to grant accreditation.

The overarching set of criteria for assessing applicants, and the area where the greatest level of judgement is required of WEA, is whether a company is deemed to be ‘fit and proper’ to export bulk wheat from Australia. There are 17 points outlined in the Scheme that WEA must consider in making such an assessment. 

	Box 4.
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Eligibility criteria 

	1. A company is not eligible for accreditation unless:

(a)
the company is:

(i)
registered as a company under Part 2A.2 of the Corporations Act 2001, or 

(ii)
a co-operative, and 

(b)
the company is a trading corporation to which paragraph 51(xx) of the Constitution applies, and

(c)
WEA is satisfied that the company is a fit and proper company, having regard to the following:

(i)
the financial resources available to the company

(ii)
the company’s risk management arrangements

(iii)
the company’s business record

(iv)
the company’s record in situations requiring trust and candour

(v)
the business record of each executive officer of the company

(vi)
the experience and ability of each executive officer of the company

(vii)
the record in situations requiring trust and candour of each executive officer of

the company

(viii)
whether the company, or an executive officer of the company, has been convicted of an offence against an Australian law or a foreign law, where the offence relates to dishonest conduct

(ix)
whether the company, or an executive officer of the company, has been convicted of an offence against an Australian law or a foreign law, where the offence relates to the conduct of a business

(x)
whether an order for a pecuniary penalty has been made against the company, or an executive officer of the company, under section 1317G of the Corporations Act 2001 or section 76 of the Trade Practices Act 1974

	(Continued next page)

	

	


	Box 4.1
(continued)

	(xi)
if the company is or has been accredited under the Scheme — whether the company has contravened a condition of the company’s accreditation under the Scheme

(xii)
whether an executive officer of the company has been involved in a contravention of a condition of an accreditation under the Scheme

(xiii)
whether the company, or an executive officer of the company, has been convicted of an offence against section 136.1, 137.1 or 137.2 of the Criminal Code
(xiv)
whether the company, or an executive officer of the company, has committed or been involved in repeated contraventions, or a serious contravention, of a designated sanitary or phytosanitary measure

(xv)
whether the company, or an executive officer of the company, has committed or been involved in a contravention of a United Nations sanctions provision

(xvi)
whether the company, or an executive officer of the company, has committed or been involved in a contravention of an Australian law or a foreign law, where the contravention relates to trade in barley, canola, lupins, oats or wheat

(xvii)
such other matters (if any) as WEA considers relevant, and

(d)
WEA is satisfied the company is not an externally-administered body corporate, and

(e)
if the company, or an associated entity, is the provider of one or more port terminal services — WEA is satisfied that the company or associated entity, as the case may be, passes the access test in relation to each of those services.

2. Subparagraphs (1)(c)(i) to (xvii) do not apply to an act, omission, matter or thing that occurred:

(a)
if the company is not, and has never been, accredited under this Scheme — before the start of the five-year period that ended when the company made its application for accreditation, or

(b)
if the company is or has been accredited under this Scheme — before the start of the five-year period that ended when the company first became accredited under this Scheme.a

	a There are other ancillary provisions outlined in the Scheme.
Source: Wheat Export Accreditation Scheme 2008 (s. 5).

	


The access test

One of the eligibility criteria outlined in box 4.1 states that, to gain accreditation, the following condition must be satisfied:

If the company, or an associated entity, is the provider of one or more port terminal services — WEA is satisfied that the company or associated entity, as the case may be, passes the access test in relation to each of those services. (Scheme, s. 5(1)(e))

The access test is set out in the WEMA (s. 24) and summarised in box 4.2. The appropriateness and effectiveness of the access test provisions are the subject of chapter 5. Discussion in this chapter is confined to the role of WEA in monitoring compliance with the access test as it stands, and the interaction between the access test and accreditation. 

	Box 4.
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The access test

	Before 1 October 2009

A person passes the access test in relation to a port terminal service at a particular time if the person complies with the continuous disclosure rules in relation to the port terminal service (see below), and either:

· at that time, there is available on the person’s Internet site a current statement to the effect that the person is willing to: 

· provide accredited wheat exporters with access to the port terminal service for purposes relating to the export of wheat, and

· do so on such terms and conditions as are set out in the statement, or

· at that time:

· there is in force a decision under Division 2A of Part IIIA of the Trade Practices Act 1974 that a regime established by a State or Territory for access to the port terminal service is an effective access regime, and

· under that regime, accredited wheat exporters have access to the port terminal service for purposes relating to the export of wheat.

On or after 1 October 2009

A person passes the access test in relation to a port terminal service at a particular time if the person complies with the continuous disclosure rules in relation to the port terminal service (see below), and either:

· at that time, there is in operation, under Division 6 of Part IIIA of the Trade Practices Act 1974, an access undertaking relating to the provision to accredited wheat exporters of access to the port terminal service for purposes relating to the export of wheat,a or

· at that time:

· there is in force a decision under Division 2A of Part IIIA of the Trade Practices Act 1974 that a regime established by a State or Territory for access to the port terminal service is an effective access regime, and

· under that regime, accredited wheat exporters have access to the port terminal service for purposes relating to the export of wheat.

	a For the purposes of this provision it is assumed that subsection 44ZZBA(1) of the Trade Practices Act 1974 had never been enacted, and that an access undertaking comes into operation at the time when the ACCC publishes its decision to accept the undertaking.

(Continued next page)

	

	


	Box 4.2
(continued)

	Continuous disclosure rules — before and after 1 October 2009
A person complies with the continuous disclosure rules in relation to a port terminal service at a particular time if:

· there is available on the person’s internet site a current statement setting out the person’s policies and procedures for managing demand for the port terminal service (including the person’s policies and procedures relating to the nomination and acceptance of ships to be loaded using the port terminal service), and

· at that time, there is available on the person’s internet site a current statement setting out: 

· the name of each ship scheduled to load grain using the port terminal service, and

· for each ship — the time when the ship was nominated to load grain using the port terminal service, and

· for each ship — the time when the ship was accepted as a ship scheduled to load grain using the port terminal service, and

· for each ship — the quantity of grain to be loaded by the ship using the port terminal service, and 

· for each ship — the estimated date on which grain is to be loaded by the ship using the port terminal service, and 

· at that time, the person had a policy of updating the statement each business day.

	Source: WEMA (s. 24).
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The application process

To apply for accreditation to export bulk wheat, an application form must be lodged with WEA, with supporting documentation. The application form is available on the WEA’s website. The form has 56 pages and seeks information on an applicant’s:

· organisational profile 

· corporate structure and governance

· risk management

· export proposal

· financial systems and resources 

· company and executive officer record

· port terminal services (where applicable).

The export proposal must describe the nature and scope of proposed bulk wheat exporting operations, including details of expected tonnage, markets, sources of wheat and peak funding requirements. 

The process for renewing an exporter’s accreditation is set out in the Scheme and is similar to that for a new application. Applicants are required to provide an updated export proposal and new or updated information on the same matters set out in the new application. 

Assessment processes

WEA makes judgements about whether an applicant is ‘fit and proper’ to be accredited, taking into account the performance and behaviour of the applicant in the preceding five years, as set out in the application form (WEA 2009d). WEA can exercise discretion in making decisions based on the applicant’s particular circumstances and specific export proposal (Burke 2008a).

The emphasis of WEA in reviewing and making decisions on an application (be it new or renewal) was set out in its submission to the inquiry:

The assessment process adopted by WEA has placed primary emphasis on an applicant’s financial resources and risk management capability. Ultimately, WEA must be satisfied that the applicant meets these criteria to a standard appropriate for the purposes of its specific export proposal. (sub. 55, p. 15)

In assessing export applications, WEA Secretariat staff undertake a variety of searches and evaluations to verify the accuracy and completeness of the information provided in the application form, and engage external experts where appropriate (box 4.3). These procedures seek to ensure that a considered recommendation can be made to the WEA members.

At any time during the application process, WEA can request additional information to satisfy itself that an applicant is eligible for accreditation. If, once accreditation has been granted, WEA is satisfied that one or more of the eligibility criteria are no longer being met, WEA must cancel the accreditation of an exporter.
 

	Box 4.
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Phases in the assessment and decision process

	Phase 1: Receipt of application

· An application form with supporting documentation is received in hard copy, filed as hard copy, scanned and entered in WEA’s electronic system.

· Clearance of the application fee is confirmed before further processing.

· Staff e-mail acknowledgment of application and receipt for application fee to the applicant. 

Phase 2: Initiate checks and searches

· Staff read and check that the application is complete.

· Staff initiate searches, including:

· media and other general information

· financial and risk reports on applicant; parent company; relevant associated companies

· identify and check executive officer nominations: company and director extracts

· WEA database for exporter history in shipping bulk/ non-bulk wheat

· legal database by jurisdiction

· internet — general information

· Australian Securities and Investments Commission (company registration etc)

· Australian Federal Police national police checks (for Executive Officers)

· Australian Quarantine and Inspection Service (Incident reports).

· Staff analyse all reports for issues of concern.

· Staff request any incomplete or additional information from the applicant, and query issues raised in searches not previously covered.

· Staff log actions and new information received in database and on files.

Phase 3: Review and evaluate applicant’s financial, risk and price risk management
· Commission a financial evaluation from appropriate WEA consultant.

· Staff evaluate consultant’s report against financial assessment guidance tree (internal benchmarking tool) and score applicant.

· Commission a broad risk management report from appropriate consultant.

· Commission a price risk management report from appropriate consultant.

· Commission legal advice as required.

· Staff review each of the above reports as appropriate with senior managers.

	(Continued next page)

	

	


	Box 4.3
(continued)

	Phase 4: Recommendation to WEA members

· Staff prepare Executive Summary.

· Staff identify potential external audits and any weaknesses of the application.

· Staff discuss potential conditions of accreditation with applicant.

· CEO provides recommendation and supporting documentation to members for decision.

Phase 5: WEA members consideration and decision

· Members consider recommendation and supporting documentation.

· Members decide to accredit or refuse (Phase 6) or request further information.

· Staff respond to requests by members for additional information.

· When additional information is received, application is re-submitted for consideration (where relevant).

· Staff discuss proposed conditions of accreditation with applicant.

· If applicant objects to proposed conditions they may submit further information. Either way, the application must be reconsidered before a final decision is made.

Phase 6: Implement decision

· If successful, prepare and forward Instrument of Accreditation to the exporter.

· Notify the Australian Customs and Border Protection Service.

· Publish decision on WEA register of accredited exporters.

	Source: WEA (sub. 55, pp. 15–16).

	

	


WEA must consult an applicant or accredited exporter (as the case may be) before deciding to refuse an application for accreditation, or before cancelling or suspending accreditation. WEA can determine the duration of accreditation to be granted, taking into account the export proposal and the level of export experience of each applicant. However, the period of accreditation cannot exceed three years and, once set, cannot be varied by WEA until it expires and is renewed (or in the event that accreditation is suspended or cancelled). 

Conditions of accreditation

All accreditations are subject to a set of mandatory conditions (box 4.4). However, WEA may impose additional conditions if it considers this appropriate at the time of the initial or renewal application. These additional conditions are imposed on a case-by-case basis and are specific to the particular accreditation being granted.  They are made available on WEA’s website, together with explanatory notes that outline the nature of the condition. The reasons as to why the conditions are imposed are not made public (for example, for confidentiality reasons). 

WEA can vary or revoke conditions, or impose further conditions, at any time during accreditation. Before WEA makes a decision to impose, vary or revoke a specific condition, WEA must consult with the applicant or accredited exporter (as the case may be). During its period of accreditation, an exporter can apply to WEA to vary or revoke a condition of accreditation. Any such application attracts a fee (see below). 

The Explanatory Memorandum to the Wheat Export Marketing Bill prohibits WEA from imposing limits on tonnage or market destinations, unless explicitly proposed by the applicant. The ‘export proposal’ section of the application form states that:

WEA will not impose conditions on an accreditation limiting tonnage or market destinations unless an applicant proposes those arrangements. Applicants can choose to propose such conditions as they relate to the export proposal outlined in this section of the form. For example, if the applicant has limited financial resources and experience, it may wish to propose conditions limiting its operations to a certain tonnage. (WEA 2010a, p. 25)

In 2008-09, additional conditions were attached to the accreditations of ten exporters. These related to tonnage limits (requested by four exporters), the port terminal access test (six exporters), and miscellaneous conditions (two exporters) (WEA 2009a). Examples of the conditions imposed are outlined in box 4.4. 

In the 2009-10 marketing year to date, additional conditions have been attached to the accreditations of 13 exporters (WEA, pers. comm., 11 June 2010). These related to tonnage limits (requested by eight exporters), the port terminal access test (three exporters) and miscellaneous conditions (four exporters).

	Box 4.
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Conditions imposed by WEA, 2008-09

	Compulsory conditionsa 

An accredited exporter must comply with the following conditions:

· provide information as requested by WEA

· arrange for an external audit upon request from WEA

· comply with notifiable matter requirements

· notify WEA of a new executive officer appointment.

In addition, at the end of each marketing year, accredited bulk wheat exporters must provide WEA with: 

· an Annual Export Report outlining:

· the quantity of wheat exported during that year, disaggregated by wheat grade and country of destination

· the terms and conditions on which the accredited exporter acquired wheat from growers during that year for export by the accredited wheat exporter

· an Annual Compliance Report outlining the accredited exporters compliance with:

· the conditions of the exporter’s accreditation

· Australian and foreign laws that are applicable to the accredited wheat exporter’s export trade in wheat

· the United Nation’s sanctions provisions. 

Additional conditions 

· Payment of the Wheat Export Charge (WEC) of $A0.22 per tonne on wheat exported from Australia.b
· Compliance with a tonnage limit of accreditation imposed for the 2008-09 marketing year.

· Compliance with a market restriction (buyer) imposed for the 2008-09 marketing year. 

· Compliance with the submission of an interim Annual Export Report and Annual Compliance Report (period ending 28 February 2009).

· Commodity hedging undertaken in compliance with the terms of the condition imposed by WEA for any wheat export pools operated by AWB for the 2008-09 marketing year.

· Chartering undertaken in compliance with the terms of the condition imposed by WEA for any wheat export pools operated by AWB for the 2008-09 marketing year.

	a Many of these are discussed further in section 4.3. b While all accredited exporters must pay the WEC, it is categorised as a specific condition by WEA as the condition is not defined in the Scheme. The additional condition also includes penalties for late payment.
 (Continued next page)

	

	


	Box 4.4
(continued)

	· Maintenance of files and documents in compliance with the terms of the condition imposed by WEA relating to commodity hedging and chartering activities of AWB for the 2008-09 marketing year.

· Compliance with the condition limiting bulk wheat exports to wheat produced on the properties of the accredited wheat exporter.

Additional conditions – bulk handling companies 
· Compliance with the continuous disclosure rules in relation to each port terminal service operated, requiring the publication of a ‘shipping stem’ to be updated each business day.

· Compliance with the requirement to publish the terms and conditions of access to each port terminal service operated by an accredited exporter or ‘associated entity’ prior to 1 October 2009.

	Source:  WEA (2009d).

	

	


Timing of decisions

The WEA Corporate Plan outlines non-legislated targets regarding the time taken to process applications. These include:

· making requests for further information within two weeks of receiving an application

· consulting on issues of concern, possible additional conditions of accreditation or denial of accreditation within four weeks of receiving an application (and any further information)

· making decisions within six weeks of receiving a complete application (and any further information).

These targets are in addition to the legislated requirement that WEA notify an applicant within 14 days of a decision being made in relation to its application.

In 2008-09, the target of six weeks from receipt of a complete application to notification of a decision was achieved in all cases (WEA, sub. 55). However, there were sometimes lengthy delays in receiving a complete application or responding to WEA requests for further information. These delays can be the result of incomplete or incorrect application forms being submitted, or additional information being required by WEA to make its assessment of the eligibility of an applicant. 

Accreditations granted to date

The first accreditations were issued in August 2008. In the first year of operation of the Scheme, a total of 23 exporters were accredited and the period of accreditation was limited to one year, with all initial accreditations expiring on 30 September 2009.
 According to WEA, the one-year period:

… enabled WEA to reassess each accredited exporter against the Act’s eligibility criteria at the time of renewal and verify that there were no events or circumstances requiring suspension or cancellation of the accreditation. Also, the expiry aligned with the date when providers of export terminal services were required to obtain an access undertaking to remain eligible for accreditation. (sub. 55, p. 11)

All accredited exporters that required renewal of their accreditation applied to WEA and were successful. The majority of accreditations were renewed for three years, except for those issued to the exporting arms of port terminal operators, which were renewed for two years to coincide with the period of their port access undertakings.

Following the start of the 2009-10 marketing year, a further six applicants were granted accreditation, bringing the total to 29. 

In May 2010, Sumitomo Australia Pty Ltd surrendered its accreditation.

Sumitomo Australia Pty Ltd owns 30 per cent of Summit Grain Investment (Australia) Pty Ltd (SGIA) (Sumitomo Corporation owns the other 70 per cent). Prior to 21 April 2010, SGIA held a 50 percent share in Australian Bulk Alliance (ABA). On 21 April 2010, SGIA purchased the other 50 per cent share of ABA from Viterra Operations Ltd, making SGIA the sole shareholder and owner of ABA. 

WEA has confirmed that it considers the provider of the port terminal service at the Melbourne Port Terminal to be Melbourne Terminal Operations Pty Ltd (refer to WEA 2009c), which is a 100 per cent owned subsidiary of ABA (chapter 5). Prior to the acquisition of ABA, Sumitomo Australia Pty Ltd was an accredited bulk wheat exporter and not considered by WEA to be an associated entity of Melbourne Terminal Operations Pty Ltd. 

Sumitomo Australia surrendered its accreditation on 19 May 2010, bringing the total number of accredited exporters to 28 as of May 2010.

To date, no application for accreditation has been rejected (WEA, pers. comm., 11 June 2010). However, it is apparent from discussion with WEA members that some applications could have failed in the absence of specific conditions being negotiated with applicants (such as tonnage limits). 
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Monitoring compliance with the Scheme

Having granted accreditation, it is the role of WEA to monitor compliance with the Scheme, including conditions of accreditation, and deal with non-compliance. 

Information

As noted above, WEA can request information and documents from accredited wheat exporters where it believes such information is relevant to its functions or powers. It can also request information and documents from any other person if it believes the information is relevant to its functions and powers (WEA, sub. 55). 

WEA must request information in writing, and allow at least 14 days for the exporter to deliver the information. An accredited exporter can seek compensation from WEA for reasonable costs associated with complying with such requests. 

WEA required further information from 22 accredited exporters on 31 occasions in 2008-09 in accordance with section 25 of the WEMA (WEA 2009a). Five requests for information were also made to third parties, under section 29 of the WEMA (WEA, pers. comm., 4 March 2010).

Notifiable matters

An accredited exporter must notify WEA of any event occurring or circumstances arising that might lead to its accreditation being cancelled, or lead to the conclusion that the accredited exporter is no longer ‘fit and proper’. Notification must be made within 14 days of the event taking place. Guidelines for notifiable matters are made available on WEA’s website to assist accredited exporters. 

In 2008-09, WEA received 20 notifiable matter reports from seven accredited exporters (WEA 2009a). In assessing these reports, WEA determined that there was no further action required under the Scheme.

Audit

To monitor the ‘fit and proper’ status of each accredited exporter, WEA has the power to appoint an external auditor, or have the exporter appoint one itself. WEA can also conduct random audits of accredited exporters. The scope of an external audit can include:

· compliance with the conditions of accreditation

· accuracy of information given to WEA

· accuracy of statements made in the accreditation application.

WEA must meet the cost of all audits, and reimburse reasonable expenses incurred by accredited exporters in complying with audit requirements. To facilitate reimbursement, exporters are required to submit an itemised tax invoice to WEA outlining the costs incurred by that exporter in complying with WEA’s requirements. To date, there has been only one request for reimbursement and no payment has yet been made (WEA, pers. comm., 11 June 2010).

WEA aims to conduct external audits on at least 50 per cent of accredited exporters annually (WEA 2008). In the 2008-09 marketing year, WEA conducted 26 audits of 16 exporters, the majority of which related to financial and risk management information (table 4.1) (WEA 2009d). 

Table 4.
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Audits completed in 2008-09 marketing year

	Type of audit
	Number of audits
	Areas of findings or improvement

	Financial
	7
	· Information provided during accreditation confirmed as accurate.

	Risk management
	10
	· Continuous improvement required towards whole-of-enterprise risk management and monitoring systems including the development of effective risk mitigation and risk treatment plans.

	Policies, systems and procedures
	4
	· Increased awareness of End Point Royalties collection and National Residue Survey participation.

· Improved budgeting processes to reflect the requirements necessary to execute the export proposal.

	Compliance with conditions of accreditation
	5
	· Improved disclosure of daily shipping stem information and transparent management of vessel nominations.

· Improved policies and procedures and recommendations on their implementation and regular review.

· Management of pools to ensure transparent and equitable outcomes for the benefit of pool participants (audits proved compliance).

· Execution of shipping and chartering to minimise risks and costs (audits proved compliance).

	Total audits completed
	26
	


Source: WEA (2009d).

Annual compliance and export reports
Under the WEMA, accredited exporters are required to submit Annual Export and Compliance Reports. The Annual Export Report is designed to provide transparency to growers and WEA regarding the specifications and quantities of bulk wheat exported, and the price, terms and conditions offered to growers (Burke 2008b). In the Annual Compliance Report, the accredited exporter must set out its compliance with conditions of accreditation for the previous marketing year. 

According to WEA, these reports are integral to the ongoing monitoring regime as a way of confirming that exporters are complying with their accreditation conditions (WEA, sub. DR90).

Shipping schedule and data

To ensure compliance with the continuous disclosure rules (outlined in box 4.2 above), WEA downloads and analyses, on a daily basis, the shipping schedules of the grain ports operated by the three bulk handlers currently subject to access undertakings. Any anomaly on the shipping stem, such as unexplained changes in the order of shipping, is identified, and the bulk handlers might be consulted on reasons for the change (WEA, sub. 55). 

WEA also monitors export data from the Australian Customs and Border Protection Service on a weekly basis to ensure that only those that are accredited to do so export bulk wheat from Australia, and that tonnage and market restrictions are adhered to (WEA 2009d).

Dealing with non-compliance

If, through its monitoring activities, WEA determines that an accredited exporter has not complied with the requirements of its accreditation, WEA has the power to:

· cancel accreditation. Before doing so, WEA must consult with the accredited exporter. In some cases of non-compliance it is mandatory for WEA to cancel accreditation (WEMA, s. 19(1)) and in other cases it may use its discretion (WEMA, s. 19(2))

· suspend an accreditation for up to three months, a mechanism intended to provide WEA with flexibility compared with immediate cancellation. Before doing so, WEA must consult with the accredited exporter

· impose further conditions on an exporter’s accreditation at any time throughout the period of accreditation

· apply for a civil penalty order with respect to particular breaches of the WEMA or the Scheme.

To date, no accreditation has been cancelled or suspended (WEA, pers. comm., 11 June 2010).
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Direct costs of accreditation

This section outlines the cost to WEA of administering accreditation, the costs to accredited exporters of complying with accreditation, and the wider industry costs.

WEA costs of administering accreditation
The cost of running WEA in 2008-09, and those forecast for 2009-10, are shown in figure 4.1. Total expenditure in 2008-09 was $4.2 million.
 This exceeded the budgeted amount by around $0.5 million dollars (WEA 2009a). The reason for this is explained in the Annual Report of WEA:

At the time of preparation of the 2008-09 Portfolio Budget Statements (PBS), new legislation to establish WEA and regulations to establish the Scheme that WEA would administer was pending and only nominal budget amounts were provided to the PBS. WEA undertook significant monitoring and enforcement responsibilities during its first year of operation to protect the interests of growers and other industry participants. As a result, actual expenditure in excess of the nominal budget amounts was incurred. (WEA 2009a, p. 97)

In 2009-10, total expenditure is expected to fall to $3.9 million. This reflects the fact that the transitional costs incurred in the first year are not incurred again in 2009-10, and that the EWC reporting task ended in the first half of 2009‑10 such that associated costs are halved compared with 2008-09. The cost of administering the scheme (that is, the sum of staff, members, corporate services and operational costs) is expected to rise from $3.3 million in 2008-09 to $3.7 million in 2009-10.

The Minister for Agriculture, Fisheries and Forestry said, in the Second Reading Speech of the Wheat Export Marketing Bill, that the ongoing costs of running WEA are expected to be around $4 million per annum (Burke 2008a).

Figure 4.1
WEA expenditure 2008-09 (actual) and 2009-10 (forecast)
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Source: WEA (sub. 55, p. 7).

Sources of WEA revenue

WEA was set up to be entirely industry funded through:

· the Wheat Export Charge (WEC) of $0.22 per tonne, imposed on all wheat exports (including bulk, bag and container exports)

· application fees (table 4.2), which were determined on a cost-recovery basis by EWC at the time the Scheme was formulated, payable for new and renewal applications, applications to vary conditions of accreditation and applications for a reconsideration of a decision made by WEA.

Table 4.

 SEQ Table \* ARABIC 2
Application fees

	Type of application
	Fee ($) including GST

	New accreditation
	13 299

	Renewal of accreditation
	7 084

	Varying accreditation 
	6 248

	Reconsideration of a decision made by WEA
	3 344


Source: Wheat Export Accreditation Scheme 2008.

In 2008-09, WEC revenue totalled $2.7 million, and revenue from accreditation fees (including renewals) amounted to $0.45 million (figure 4.2). The shortfall was made up for by the Australian Government as part of its transitional package (chapter 9). In establishing WEA, the Australian Government provided $1.1 million of supplementary funding. This was to account for the limited cash reserves available for transfer from the EWC to WEA resulting from lower WEC revenue in recent years due to drought, as well as to assist WEA in its first year of operation (including reporting on the performance of AWB (International) Ltd (WEA 2008)). 

WEA is expected to be fully industry funded from 2009-10, mainly via the WEC. 

Figure 4.

 SEQ Figure \* ARABIC 2
WEA revenue by source 2008-09 (actual) and 2009-10 (forecast)
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Source: WEA (sub. 55, p. 6).

Under-recovery of application fees
In its submission to the draft report, WEA provided updated, audited estimates of the cost of processing accreditation applications (table 4.3). The cost of processing a new application is estimated to be about $27 000. When compared with the fee of $13 299 charged to process a new application, it is clear that costs are not being recovered, despite the Australian Government’s policy intent that accreditation fees be set on a cost-recovery basis. In its submission, WEA noted that the EWC costing model at the time of formulating the Scheme was based on:

... a range of assumptions relating to the assessment of applications, which WEA has since developed through the operation of the Scheme and in accordance with the level of information it requires as a decision making body. (sub. 55, p. 17)

The updated cost of processing renewal applications in WEA’s post-draft submission shows that renewals, at about $19 000, are less costly to process than new applications, but are also under-recovered by the renewal fee of $7084.

Table 4.

 SEQ Table \* ARABIC 3
Estimated cost of assessing applicationsa
	Type of application
	Fee ($) including GST

	New accreditation
	27 038

	Renewal of accreditation
	18 821


a Estimates have been audited. They are based on actual applications received during 2009, including five new applications, 22 renewals, one variation and one reconsideration. 

Source: WEA (sub. DR90, p. 4).

Industry costs 
Industry costs include the cost to exporters of complying with WEA processes for accreditation, as well as payment of the WEC.
Compliance costs of exporters

Compliance costs are defined as the costs that accredited exporters face in complying with the Scheme. These include the costs of: 

· preparing new and renewal applications

· responding to information requests

· complying with audit requirements

· prescribed application fees payable.

In its draft report the Commission sought additional feedback on compliance costs from accredited exporters. The Commission now has feedback from a wider range of accredited exporters, which suggests that accreditation has not been a significant cost for most exporters (Glencore Grain, trans., pp. 529‑30; Elders Toepfer Grain, trans., p. 563). The biggest costs have been reported by the bulk handling companies that have trading arms, and AWB Limited (AWB). The bulk handling companies have incurred additional compliance requirements associated with WEA’s monitoring of the access test. AWB has reported significant costs due to the additional conditions imposed on its initial accreditation (sub. DR63). The range of estimates of compliance costs for these companies was between $200 000 and $600 000 in the first year of accreditation. There is general consensus that the ongoing costs of accreditation will be lower than in the first year. 

In addition to these compliance costs, WEA application fees totalled about $450 000 across all accredited exporters in 2008-09, and are expected to be about $100 000 in 2009-10.

Other industry costs

The industry has also incurred the cost of paying the WEC that funds WEA operations ($2.7 million in 2008-09, and forecast to be $3.8 million in 2009-10). While this charge is paid by exporters (of both bulk and container wheat), it is likely to be borne ultimately by wheat growers.

4.

 SEQ Heading2 5
Evaluating the arrangements as a whole — should accreditation continue?

The terms of reference for this inquiry ask the Commission to assess the effectiveness of the current arrangements in meeting the objectives of the WEMA, and to consider the operation of the WEMA and the Scheme (including the role of WEA) as a whole. 

In this section, an evaluation of how the WEMA was formulated by the Australian Government and how WEA was established is provided. The benefits of accreditation in transition are then outlined, followed by an assessment of whether or not accreditation should continue. 

In the subsequent section, more specific aspects of accreditation are evaluated, including the eligibility criteria, conditions and level of assessment. 

Formulating the Wheat Export Marketing Act

The process by which any regulatory scheme is put in place is crucial to its relevance and effectiveness in achieving the intended policy objectives. Deciding whether or not to introduce regulation requires careful assessment of the risks arising from no regulation, compared with the payoffs from some form of regulation. 

This was emphasised in the Commission’s Annual Review of Regulatory Burdens on Business:

… while it is appropriate to attempt to reduce risks through regulation, it must be recognised that this risk reduction may come with added costs and unintended consequences. It must also be recognised that risk can never be entirely eliminated. Attempting to eliminate all risk is likely to lead to perverse outcomes because it can produce unwarranted expectations by service users and compliance burdens that are so heavy that they impede achievement of the broader policy intent.

Excessive minimisation or avoidance of risk through regulation can also lead to overly prescriptive regulations, ‘black letter law’ interpretation of regulations by regulators and excessive reporting requirements. Additional regulation can also be seen as a visible and public solution to unfortunate but isolated problems that may arise in a particular sector. (PC 2009, pp. xxiii–iv)

The design of regulation is also crucial. Poorly designed regulation can be unnecessarily complex and burdensome, and might duplicate regulations of other jurisdictions or regulatory bodies. The report of the Australian Government’s Regulation Taskforce (2006), Rethinking Regulation, sets out principles of good regulatory process. 

In formulating the WEMA, the Australian Government complied with good regulatory practices. For example, the Australian Government completed a Regulatory Impact Statement, which outlined:

· an assessment of the problem being considered

· a statement of the objectives of Government action

· a cost-benefit analysis of three regulatory options — the status quo, and an accreditation scheme with, and without, an access test

· an impact analysis of regulation on the key stakeholders

· a summary of the consultation process and stakeholder views

· a justification for the preferred option

· how the regulation will be implemented and when it will be reviewed. 

While the case for movement away from the single desk arrangement was made clear in the Regulatory Impact Statement, the Australian Government could have better established the case for some, rather than no, regulation (that is, a system of accreditation rather than no regulation at all). However, given the long-standing historical reliance on the single desk arrangement, and the extent of change in the trading environment that was expected to take place, the Commission considers some form of regulation was justified. Furthermore, provision for an early post‑implementation review was included in the WEMA so that the effectiveness and efficiency of the arrangements could be reviewed. If the Government decides to continue with an accreditation scheme, a further review after five years would be prudent. 

In developing the legislation, the Government also undertook extensive consultation, including:

· release of an exposure draft for public comment, to which it received 35 submissions

· a Senate Rural and Regional Affairs and Transport Committee inquiry into the Bill, which held four public hearings and received 48 submissions

· establishing an industry expert group to consult with industry on the provision of ‘industry good’ functions (Burke 2008a). 

The draft legislation was amended to include feedback from the consultation process — for example, making cooperative structures eligible for accreditation —and where feedback was not acted upon, an explanation was provided as to why (Burke 2008b).

The legislation was also enacted in a very timely manner, allowing sufficient time for consultation and for the exposure of draft legislation for feedback. It also allowed for the Scheme to be formulated in advance (by the prevailing regulator, EWC) so that it was ready to be in place at the inception of the new arrangements on 1 July 2008. This is likely to have contributed greatly to the smooth transition away from the single desk. 

The policy intent of the legislation was made clear, with the objectives of the regulation clearly outlined in the WEMA. Further policy guidance was provided in the Second Reading Speech and the Explanatory Memorandum. 

The WEMA was specific regarding the guidelines and minimum requirements that were to be followed by the EWC in formulating the Scheme, and the Scheme closely mirrors the requirements of the WEMA — it does not add anything material to the minimum requirements set out in the WEMA.

Finding 4.

 SEQ Finding \* ARABIC 1
The Australian Government followed good regulatory processes in establishing the Wheat Export Marketing Act 2008, which helped smooth the transition of the bulk wheat export industry away from the single desk.

Establishing Wheat Exports Australia 
Good regulatory practice was also followed in establishing WEA. A selection committee was set up by the Minister to provide advice on suitable candidates (Burke 2008a). The WEA members chosen by the Australian Government all have prior and varied industry experience and knowledge, a requirement of membership that was outlined in the WEMA.

The accountability of WEA is upheld in several ways in the legislation. The obligation for WEA to report on its operations every financial year is an important way of monitoring its performance. The deadlines for decisions made by WEA set out in the WEMA also ensure timeliness of decision making. The additional performance targets set by WEA itself in the Corporate Plan, that must be submitted to the Minister every three years (outlining the objectives of WEA and the strategies and policies to be followed to achieve those objectives), are also useful indicators of regulatory performance (WEA 2008). 

Requirements for WEA to consult with exporters are clearly set out in the WEMA. WEA must consult with exporters before refusing an application, suspending or cancelling accreditation, and imposing, changing or revoking a condition. This promotes interaction between the regulator and regulated entities, and the sharing of information for effective decision making. 

Right of review of decisions made by WEA were also put in place by the Australian Government. It is a legislated requirement that parties be allowed to apply for internal review of decisions made by WEA by applying for a ‘reconsideration’ of a decision. In addition, the legislation provides for merits review of WEA decisions by the Administrative Appeals Tribunal. Affected parties might also have the right to seek judicial review under the Administrative Decision (Judicial Review) Act 1977 (Cwlth) if they believe a decision made by WEA has not been made in accordance with law. 

If the current arrangements were to continue, it would be prudent that any new or amended legislation provide for reconsideration fees to be refunded if a decision is made in the applicant’s favour. There are currently provisions for WEA to refund fees in exceptional circumstances, and WEA has exercised this power for the benefit of an applicant in the past (sub. DR90). Providing for this explicitly in legislation would strengthen the certainty of such a refund, and strengthen recourse for review of WEA decisions.

Powers conferred to WEA

The WEMA clearly outlines the powers of WEA, but it also confers a high level of discretion and flexibility to WEA both in formulating and implementing the Scheme. It allows for: 

· the Scheme to be a legislative instrument to give WEA the flexibility to manage the Scheme without requiring changes to the legislation

· flexibility for WEA in its assessment of certain eligibility criteria so that the criteria can be considered in relation to an applicant’s particular circumstances and proposed export arrangements 

· WEA to consider ‘such matters (if any) as WEA considers relevant’ (s. 13(1)(c)(xvii)), in addition to specific eligibility criteria set out in the WEMA

· WEA to make accreditation subject to any specific conditions it deems necessary, in addition to mandatory conditions set out in the WEMA.

The level of discretion and flexibility given to WEA is a core feature of the current arrangements and a key focus of feedback received from participants. It is touched on throughout the remainder of this chapter. 

Benefits of accreditation in transition

There was a widely held view from participants that accreditation was of benefit in the transition away from the single desk, and that it has been successful in meeting the objective of the WEMA to protect the needs of growers. 

The Commission agrees with this overall view. The benefits that have ensued from accreditation include providing comfort to growers, facilitating access for traders to port terminal facilities, protecting Australia’s reputation and facilitating a smooth transition. However, it is the Commission’s view that most of the benefits of accreditation are small and will diminish over time, and that any ongoing benefits can be better achieved in ways other than accreditation. 

Comfort to growers 

There was widespread recognition from participants that accreditation has provided comfort to growers in the transition to deregulation. This view was put forward most strongly by grower groups, including the following: 
· From a grower’s perspective, having accreditation for bulk wheat exporters, wheat growers are reassured that the companies are credible. As a result growers have been able to trade with greater confidence. Had this accreditation not been in place prior to the impacts of the Global Financial Crisis, the outcomes may have been quite different. Just by having the system in place provides an automatic filter of assurance. (AgForce, sub. 16, p. 2)

· Market participants have benefited from … accreditation, particularly when there are now 24 accredited companies under the Wheat Export Accreditation Scheme. The Association believes that the accreditation process gives growers some confidence which, under the present wheat export marketing arrangements, could not be obtained through any other process. (NSW Farmers Association, sub. 49, p. 6)

· Criteria such as the financial resources available to the company, the company’s risk management arrangements, business records and any offences related to dishonest conduct and whether a company has contravened a condition of the company’s accreditation are important. (The Western Australian Farmers Federation, sub. 29, p. 5)

Some participants emphasised, however, that while accreditation might provide comfort, no actual guarantee of payment is provided to growers and, therefore, accreditation is of little tangible benefit. The comment from the Australian Grain Exporters Association (AGEA) was representative of this view:

The accreditation process does not provide growers with any guarantees in regard to security of payment or marketer performance and thus, can be said to provide little tangible additional benefit. (sub. 28, p. 6)

Viterra pointed out that accreditation can in fact provide false hope:

There is no guarantee that bulk wheat exporters will not default; to the contrary the WEA’s review of the financial condition of exporters may give some growers a false sense of confidence. (sub. 23, p. 2)

While many accepted that accreditation had provided comfort to growers, there were a variety of views about whether this comfort can and should be ongoing. Some participants asserted that there is already enough comfort afforded growers from existing legislation (for example, the Corporations and Trade Practices Acts, discussed below) as well as from experience dealing with the same exporters in trading other grain. They therefore believe that the extra layer of comfort derived from accreditation is unnecessary. As an example of such a view, the AGEA pointed out:

While the accreditation process may have provided growers and others with comfort in regard to the capacity and capability of the exporters, in the main, growers were already dealing with the accredited exporters in relation to other grains and other services and were therefore, already known to growers. Similarly many of the accredited exporters already have global operations and established customer relationships. (sub. 28, p. 6)

Other participants noted that it should be the responsibility of growers to exercise due diligence and make prudential decisions in their marketing deals, and that there are enough services and sources of information available to assist them, without the need for accreditation. For example, wheat producer J & M Hassell stated:

WEA cannot provide any guarantee that any business can or cannot pay for grain. Growers can rely on their own market information and judgement about who can and cannot pay and trade with whomever they think is the best fit for their business: those that can’t pay will not be in the game for long. Underwriting can be purchased for a fee to guarantee income from the sale of grain. This is of course the choice of the grower. (sub. 13, p. 1)

ACIL Tasman, in the report prepared for Co-operative Bulk Handling (CBH), said:

All parties trading in the grain supply chain have strong incentives to actively and constantly scrutinize those with whom they are dealing. Commercial or counterparty risk assessment is made on a case by case basis for many producers. This assessment relies on an assessment of the risks of each transaction taking into account the terms of the contract and the reputation of the counterparty. … In many instances buyers and sellers will rely on the performance of the counter party in previous transactions. Over time each party establishes a commercial history. (ACIL Tasman 2009, pp. 31–2)

The Commission’s view

The Commission agrees with the widely held notion that the Scheme has provided some comfort for growers in the movement away from a single desk arrangement towards a deregulated environment. Having WEA rigorously assess the financial viability and risk management practices of potential exporters of bulk wheat has reduced fears held by growers that payment would not be received for wheat under the new arrangements. This has been important given both the extent of change in the market within such a short period of time, and the fact that deregulation coincided with the global financial crisis where growers might have felt an even greater level of unease about not being paid.

However, it is the Commission’s view that, while the comfort provided by accreditation has been of benefit, this benefit is:

· limited in scope — accreditation does not provide financial security or guarantee of payment to growers. An accredited exporter can still default on payment and, therefore, growers still need to exercise judgment when entering into commercial transactions with accredited exporters. This is made explicit by WEA. It notes that ‘accreditation does not indemnify any persons dealing with accredited exporters and provides no guarantees that an exporter will remain financially viable throughout its accreditation period’ (WEA 2009a, p. 4)

· short-term only — as market forces promote greater competition, the incentives for exporters to establish a solid reputation with growers increase. Once this reputation becomes better established, the need for accreditation is eliminated. Any potential risk from unknown new entrants is also reduced as growers and buyers may choose to deal exclusively with exporters that they know to be better established. 

In addition, most growers are already dealing with many of the accredited wheat exporters in marketing other grains, or domestic wheat, and have long-standing relationships with them. The Commission has not received any evidence to suggest that growers selling into other grain markets, including domestic wheat and wheat exported in containers and bags, are not being paid, and there is no evidence to suggest that traders of bulk export wheat are any less reputable than traders in other markets. As with other markets, wheat growers must exercise judgment over who to sell to.

Facilitating access 

The access test provision set out in the eligibility criteria for accreditation establishes a link between access to port terminal facilities, and the ability of operators of those facilities to export wheat in bulk. It has been a condition for port terminal operators to comply with the access test in order to be accredited, thereby ensuring that access undertakings were in place with the ACCC and that continuous disclosure rules are complied with. Many participants see this link as crucial to ensuring that a credible threat is in place for bulk handling companies that do not comply (see examples of such views provided in chapter 5). 

The Commission’s view

The Commission agrees that the link between accreditation and access has been of benefit in transition. The threat of losing the ability to export has ensured that the port terminal operators had undertakings in place with the ACCC and complied with continuous disclosure rules. 

However, beyond a transitional period, it is the Commission’s view that an accreditation scheme is not required to maintain a link between the access test and a port terminal operator’s ability to export. The WEMA could be amended to provide that port terminal operators that wish to export pass the WEMA access test — that is, have an ACCC accepted undertaking in place, and adhere to continuous disclosure rules — without accreditation. The ACCC could monitor compliance with these provisions. This would avoid the possibility of regulatory overlap from having two regulators —WEA and ACCC — overseeing matters related to access. This issue is discussed in more detail in chapter 5. 

Reputational benefits

Some participants see accreditation as a way of maintaining the reputation of Australian wheat. The threat of being deemed by WEA as no longer fit and proper to export and thereby having accreditation cancelled is believed to discipline exporters to ensure quality control of export shipments. 

Quality control problems emerging in the now fully deregulated container market have been used as evidence to support this view. For example, the Wheat Quality Objectives Group said: 

The Group believes that accreditation is a prerequisite in a deregulated export market in order to protect Australia’s reputation as a reliable supplier of quality wheat. … On quality grounds alone, one could argue that there is an equal need for accreditation of non-bulk wheat exporters and domestic suppliers, given the damage that can be done to Australia’s ‘brand’ image by the supply of poor quality grain that fails to meet customer’s expectations. That said the domestic market is in a somewhat better situation in that buyers can deal directly with the grower, seller or grain handler and ensure that their precise needs are accommodated. (sub. 27, pp. 2–3)

Similarly, Hart Krtschil said: 

Given that the evidence available points to an increase in outturn problems since deregulation, the recommendation in the draft report to remove accreditation of wheat exporters must surely amplify such risks even further due to more exporters entering the market with little or no knowledge of wheat quality parameters or chemical residue issues. (sub. DR80, p. 1)

The Commission’s view

The Commission believes that the accreditation scheme is likely to have increased the confidence of international customers buying Australian bulk wheat in the transition away from the single desk and, in doing so, maintained Australia’s reputation as a reliable and high quality exporter of bulk wheat. The Commission also acknowledges the concerns of some industry participants that even one shipment of sub-par quality wheat is enough to damage the entire industry’s reputation. 

However, the imperatives of a competitive environment should be sufficient to protect Australia’s reputation on an ongoing basis (chapter 8). Such an environment is characterised by international buyers having unprecedented choice in who they trade with, requiring exporters to offer competitive terms, deliver to contract specifications, and ensure quality control. This point is made explicit by WEA in its 2008-09 Report for Growers:

WEA plays no role in controlling the quality of Australian bulk wheat exports. … Commercial realities in a competitive environment mean that exporters must meet contract specifications if they wish to secure and maintain long-term relationships with overseas customers. (WEA 2009d, p. 18)

In addition to these commercial imperatives, the reputation of Australian wheat is already protected in a number of ways (chapter 8). The Australian Government, in reference to the full deregulation of bag and container wheat exports:

There are … measures in place through other legislation, such as Export Control (Plant and Plant Product) Orders 2005, that require an exporter to obtain an export permit from the Australian Quarantine and Inspection Service for the export of grain (including wheat). This provides a mandatory control on trade description and practical freedom from insects, pests and noxious weeds. (Burke 2008b, p. 11)

The fully deregulated environment in which the domestic wheat market and other grain industries are operating (appendix C) is also testament to the ability of competitive industries to manage quality control without an accreditation system — no verified quality control issues in these industries have been drawn to the attention of the Commission.

In any case, if the industry thinks that there is a systemic problem with quality control (in container or bulk exports or both) and that widespread damage to the industry’s reputation is possible, the Commission supports industry self‑management as the most efficient solution to such a problem, rather than the retention of an accreditation system for this purpose (chapters 8 and 9). 

Facilitating a smooth transition

Feedback from submissions indicated that the activities undertaken by WEA have had the benefit of ensuring a smooth transition away from the single desk. This has occurred in the following ways: 

· through accreditation, which provided comfort to growers, traders and buyers of wheat at a time of immense change and uncertainty (as outlined above)

· enhancing governance and risk management processes of accredited exporters through the audit process (box 4.5) 

· having WEA undertake certain so-called ‘industry good’ activities on behalf of the industry. Some of the activities cited by participants as providing a benefit to the industry include: 

· promoting awareness of the End Point Royalty and National Residue Schemes by including compliance with the schemes in the accreditation application form (Australian Seed Federation, sub. DR68; Grains Research and Development Council, sub. DR69; WEA, sub. 55) (chapter 8)

· monitoring pool performance (Glencore Grain, sub. DR89) (chapter 3)

· facilitating engagement of key stakeholders (WEA, sub. 55)

· disseminating information to industry, including newsletters, fact sheets, media releases, presentations and the annual Report for Growers which summarises the operation of the wheat export accreditation scheme in that year and provides industry statistics (NSW Farmers Association, sub. 49; Grain Growers Association (GGA), sub. 41; WEA, sub. 55).

	Box 4.

 SEQ Box \* ARABIC 5
Comments from accredited exporters to WEA about the accreditation process

	· ‘… it has been a very rewarding process and one that I believe has added a lot of value to (our) business, not just from an export customer point of view, but just as important, internal procedures and processes.’

· ‘… we found the (external) audit constructive and useful especially with respect to risk management and how it would apply to our business strategy as we move from a primarily containerised grain shipper to bulk shipper.’

· ‘… (the external) audit report has also assisted us in now redefining risk management processes and we would be willing to implement the report recommendations.’

· ‘… (the external) audit report forms a strong policy base to enhance to a level recommended by the risk management standard.’

· ‘… (the external) audit was difficult although it has identified a number of issues that we had not thought of, this has been of benefit to our business.’

	Source: WEA (sub. 55, p. 32).

	

	


Some participants argue that these benefits justify an expanded role for WEA over and above accreditation:

· The Wheat Export Marketing Act 2008 should in fact go further to include the extension of powers for WEA to require it to benchmark the performance of all accredited exporters and publish export information in the interest of market transparency. (NSW Farmers Association, sub. DR91, p. 5)

· The provisions for Wheat Exports Australia to proactively monitor the conduct of the bulk handlers, both to actually provide access and to fairly conduct their wheat pools … need to be retained and strengthened. This can be done at the same time as removing the requirement for export accreditation under the Act. (Glencore Grain, sub. DR89, p. 2)

The Commission’s view

The presence of a single body, WEA, to facilitate the industry’s transition from a single desk to one with many exporters has been of considerable benefit. The role of WEA has been pivotal in ensuring that the transition has been smooth in light of the degree of change to take place in a short period of time, and the additional uncertainty brought about by the global financial crisis that coincided with deregulation. This benefit, however, diminishes once the transitional period ends. 

Having WEA perform activities other than accreditation on behalf of the industry has also been of benefit in transition. It has given the industry time to adjust to the deregulated environment. In the longer term, however, it is best left up to the industry to self-manage any gaps in the provision of ‘industry good’ type activities that might emerge in such an environment, rather than have a government body such as WEA perform these functions on an ongoing basis. Keeping such a body beyond a transitional period may risk preventing the industry from making a coordinated effort to find efficient, self-directed solutions (this issue is dealt with in detail in chapters 7, 8 and 9). 

In addition, the improvements to the governance and risk management practices of exporters are largely one-off benefits only. 

Should accreditation continue?

Whether or not accreditation should remain in place is essentially a question of weighing up the costs and benefits. This section examines this first from the perspective of inquiry participants, and secondly from the perspective of the Commission. 

Views of participants
Looking beyond a transitional period, participants were split as to whether or not there was an ongoing role for accreditation. 

Some participants, mainly grower organisations, advocate ongoing accreditation for the sake of assessing the fit and proper standing of exporters, and therefore did not agree with the Commission’s draft recommendation that accreditation be abolished in September 2011. 

The Victorian Farmers Federation put forward this view:

Wheat Exports Australia should continue as industry umpires to ensure marketers are fit and proper companies to export. They provide much needed checks, balances and security during the transitional period, a role that is still required as the industry is by no means prepared for total deregulation. (sub. 40, p. 2)

In presenting a similar view, other organisations argued that bulk wheat exports should be treated differently from other export grain industries that do not have accreditation: 

· The main reason why the accreditation process is so important for exporters of bulk wheat and not for exporters of other grains, or exporters in the bag and container trade, is due to the simple fact that bulk export wheat is by far the largest export of Australian grain and as the benchmark grain, affects the most growers. (NSW Farmers Association, sub. 49, p. 6) 

· It was raised by other groups that other grains do not need this regulation and the market weeds out bad exporters. However given that wheat is the most important grain exported in Australia AgForce Grains do not believe that the industry can afford to let market forces expose the bad exporters, at this early stage. … Wheat should not be compared to other grains, as most other grains are … exported as feed grain. Wheat has many different grades with many quality parameters. … While it is not being suggested that the regulation/accreditation be in place indefinitely, AgForce grains believe it is vitally important that there be some form of accreditation process for the near future. This would help provide some checks and balances to assist the industry through the transition period. (AgForce Grains, sub. DR73, p. 2)

· This organisation asserts that some form of accreditation is required when it comes to bulk exporters of wheat, and that this accreditation or licensing should be on-going. While opponents to on-going accreditation would say that this is not occurring for barley and other coarse grains, our answer would be that wheat is the most significant crop grown in Australia, and indeed Western Australia, and any losses obtained through growers not dealing with a ‘fit for purpose’ exporter would bring about significant financial losses to growers. (The Western Australian Farmers Federation, sub. DR92, p. 3)

In its submission to the draft report, the NSW Farmers Association went further, suggesting that accreditation should also include domestic traders (sub. DR91).

Several growers also strongly supported ongoing accreditation:

· I believe that WEA should continue its role until at least 2014 as it has a role to play in the accreditation of exporters and does give some security that growers will be paid for their grain. (Marion Billing, sub. DR61, p. 1)

· At this stage I have to support continuation of the accreditation scheme beyond [September] 2011 because we have nothing better to give growers any security on their wheat. (Rod Hatty, sub. DR72, p. 3)

· I disagree with removing all accreditation to exporters. Growers will have no confidence in buyers’ abilities to pay because of the lack of accreditation or background checks. (David Fox, sub. DR71, p. 1)

· We believe September 2011 is too early to remove the need for exporters to be accredited, and too early to disband the WEA. We are very concerned the marketing of Australian wheat should be by Australian companies/cooperatives registered in, and paying taxes to Australia. (Ralph Billing, sub. DR62, p. 2)

On the other hand, many participants felt that accreditation was no longer necessary. For example, grower Trevor Badger stated:

I believe there is no need for accreditation of bulk exports as the rest of the world operates efficiently without such bureaucracy and it simply places Australian growers at a disadvantage. This layer of bureaucracy is paid for by the Australian grower and brings no benefits. … Accreditation should be stopped now as there are adequate levels of protection in existence such as the Trades Practice Act and Bulk Handling Act 1967. (sub. 14, p. 1)

The Department of Agriculture and Food (Western Australia) stated:

As outlined in the original submission, the department is comfortable with the removal of the requirement for accreditation of exporters and, therefore, supports draft recommendations 4.1, 4.2, and 4.4. The department is of the view that the benefits of maintaining [Wheat Exports Australia] and the accreditation of wheat exporters cannot be justified on the basis of cost. (sub. DR84, p. 1)

AWB said:

… AWB retains the view that the compliance regime applied is unnecessary given the lack of demonstrable benefit to the wheat export industry beyond assisting with the facilitation of the bulk export market deregulation. (sub. DR63, p. 7)

To support the view that accreditation is no longer necessary, many participants raised the idea that wheat is no different from other grains and therefore should be treated as such. CBH’s comment was typical of this view:

All other grains are exported successfully without any form of regulation. There is no precedent of other bulk commodity export industries (e.g. coal and iron ore) requiring regulation of this kind. (sub. 39, p. 3)

ACIL Tasman, in a report prepared for CBH, expanded on this point:

Given that there does not appear to be any clearly differentiating feature of export wheat buyers with other wheat buyers for domestic purposes and that licensing export wheat buyers only covers a proportion of wheat buyers, it is difficult to see how licensing could deliver benefits to the community (and farmers) other than as a short term transitional arrangement to encourage broader economic reforms in the wheat industry. (ACIL Tasman 2009, p. 36)

As the WEMA covers only the bulk export of wheat, while exports of wheat using bags and containers are now fully deregulated (appendix C), some participants also argued that this different treatment of bulk exports and container exports creates distortions and makes accreditation inappropriate. For example, the GGA said:

The accreditation process adds an additional administrative burden to the industry which doesn’t exist for either exporters of wheat in containers or other grains/commodities in bulk, nor the domestic market … Our view is that the current system is not sustainable due to the regulatory arbitrage that can occur between exports in containers and in bulk. (sub. 41, p. 5 and p. 6)

ACIL Tasman, in the report prepared for CBH, added to the debate:

The establishment and continuation of the WEMA establishes an artificial delineation between merchants exporting or intending to export wheat to all other grain merchants operating in Australia. This delineation of exporters is not based on the services they provide to growers but on whether some or all of the wheat they purchase is exported in bulk. The destination of the wheat and in what form it is exported in bears almost no relationship with the potential or actual transaction that these companies have with growers who are the intended beneficiaries of the legislation. (ACIL Tasman 2009, p. 36)

Other participants argued that accreditation is a costly duplication of existing regulation. They contend that sufficient legislation already exists to protect industry players and that accreditation is therefore wasteful, and places the bulk wheat export industry at a ‘regulatory and commercial disadvantage when compared to other grain and non-grain export industries and … bulk wheat industries in other countries’ (Viterra, sub. DR70, p. 4). GrainCorp went into detail on this issue in its submission:

The accreditation system also fails to take into account the existing multiple levels of regulation that apply to the action of financing and purchasing grain from growers or other traders. … GrainCorp believes there is significant overlap between the Wheat Export Marketing Act 2008 and the Corporations Act, Trade Practices Act and a range of other Acts and Regulations that bind accredited exporters of wheat to act in a lawful manner. The above mentioned Acts and Regulations apply to all business dealings that relate to the trading of wheat in the domestic Australian market, and to the trading of non-regulated grains in both the domestic and export markets. In many instances, these Acts and Regulations have primacy over the Wheat Export Marketing Act 2008. All of the matters that Wheat Exports Australia require for both their ‘fit and proper’ test, and for the ‘notifiable matters’, are matters that duplicate provisions under the Corporations Act 2001, and for listed companies, ASX listing rules. Other criteria contained within the scheme, including the financial disclosures, duplicate requirements under a range of Acts and Regulations that apply to accredited companies. (sub. 43, p. 6 and pp. 11–12)

ACIL Tasman, in the report prepared for CBH, held a similar view:

There also appears to be considerable regulatory overlap with the licensing provisions of the WEMA and sections of corporate law as administered by the Australian Investment and Securities Commission. In particular the Financial Services Reform Act 2001 (Cth) requires grain marketing companies selling derivative based products (futures and options) to maintain a Financial Services License. (ACIL Tasman 2009, p. 33)

ACIL Tasman (2009) also suggested that WEA could be crowding out commercial providers of information by duplicating a role that such providers would normally offer for a fee that the industry is willing to pay. 

WEA (sub. DR90), on the other hand, expressed reservations about the claims of duplication, noting that most of the information it relies on is not required to be disclosed by the Corporations Act 2001 or the Australian Securities Exchange, and that most exporters are not listed.

There was some feedback from participants that the accreditation requirements create an unnecessary barrier to entry into the bulk wheat export market. Several participants pointed out that it is mainly the smaller players that face such a barrier. This view is summarised by the GGA:

A substantial portion of the industry is not covered by this scheme as it is either domestic consumption or exports in containers which don’t require accreditation. In this way the presence of the accreditation scheme may have been a barrier to entry for some players to engage in the bulk export of wheat. … The presence or absence of accreditation is probably not a major consideration for many larger exporters when taken in the context of other matters for consideration such as client demands, comparative shipping rates, etc. However there may be smaller companies who would like to export in bulk but are perhaps more inclined at present to export in containers and avoid the accreditation process. (sub. 41, p. 4 and p. 5)

While many participants thought that accreditation on the basis of a fit and proper assessment is not required, the Commission received feedback on its draft report calling for accreditation to be retained so that the link with the access test for bulk handling companies can remain in place. For example, the AGEA stated:

AGEA agrees with the Productivity Commission finding that export accreditation does not deliver a net benefit in terms of improving security for growers. The major benefit of the accreditation process has been to provide a level of confidence to growers in relation to the capacity and capability of the parties participating in the wheat export market to meet their obligations. However, the link with port access has provided considerable value and exporters and growers with a safeguard against the development of an uncompetitive industry structure. AGEA believes that the existing legislation requiring those companies seeking accreditation, and with port facilities, to submit access undertakings to the ACCC should be maintained. (sub. DR79, p. 6)

Similarly, the Pastoralists and Graziers Association of Western Australia said:

PGA deems it necessary for WEA to continue for another round of accreditation, so as to lend additional teeth to the continued ACCC oversight of port access arrangements in the mean time. (sub. DR81, p. 5)

The Commission’s view
It is the Commission’s view that accreditation has been a very useful tool to facilitate the industry’s transition toward a deregulated environment. 

Given the historical context in which the legislation was formulated, where there was a long‑standing reliance on a single desk system, and the concerns of some participants in the wheat industry regarding deregulation, the Commission understands the need to retain some layer of oversight of the bulk wheat export industry in the transition. The degree of change that would have occurred in moving straight to full deregulation without some form of accreditation is justification for this level of specific regulation during a period of transition.

The Commission has identified several benefits from accreditation, including comfort to growers, facilitating access for traders to port terminal facilities, upholding the reputation of Australian wheat, and facilitating a smooth transition in the face of rapid change. This rapid change coincided with the global financial crisis and accreditation provided reassurance to growers during that period. Weighing these benefits against the direct costs of accreditation to date outlined in section 4.4 above — which can be characterised as relatively small — the Commission sees accreditation as having been of net benefit to the industry in the transitional period. 

Finding 4.

 SEQ Finding \* ARABIC 2
The Wheat Export Accreditation Scheme 2008 has been effective and appropriate as a transitional measure, providing net benefits to the bulk wheat export industry in the short term. 

However, beyond the transitional period, there is likely to be a net cost to keeping accreditation. While the ongoing regulatory and compliance costs are not expected to be very large, the benefits of accreditation diminish over time, and other, indirect costs can be expected to emerge. 

As noted above, the comfort to growers is short term and limited in scope. Ongoing accreditation will only delay growers’ adjustment to a competitive environment, and this delay will become costly to them. Ultimately, it is growers’ responsibility to exercise prudence in their dealings with bulk wheat exporters, as they are required to do in marketing their other grains. If accreditation remains in place to provide growers comfort without any actual financial security beyond a transitional period, it could be costly to growers by preventing them from exercising due diligence and from adapting to the changed marketing environment they now face. 

It is also most efficient for industry to devise a system of quality control that protects the reputation of Australian wheat if required (chapter 8), and deal with any under provision of ‘industry good’ functions, outside of accreditation (chapter 9). Government intervention in these areas is not justified, except as regards some information provision (chapter 7) and trade policy advocacy (chapter 9).

Retaining accreditation on an ongoing basis could entrench other market distortions, including: barriers to entry into the market for some potential entrants, especially smaller players or those new to the industry; a lack of transparency in decision making which can distort market signals; rigidities and uncertainties that inhibit the industry’s ability to respond to market conditions; and, regulatory by-pass in response to inconsistent regulation of the bulk and container export markets. While such costs are more difficult to measure and may not be particularly large, they can be expected to increase over time as the distortions become more entrenched and harder to unwind, especially in light of the significant risk of regulatory creep.

On a broader level, the Commission sees no inherent reason why, beyond a transitional period, bulk wheat should be treated any differently from the container export industry and, indeed, exports of other grains and the majority of other agricultural commodities. Whether or not accreditation is seen as a duplication of existing legislation, the Commission sees nothing particular about wheat that requires an ongoing set of specific regulations related to an accreditation system that other grains and agricultural commodities markets do not have, notwithstanding that some participants considered the size of the wheat export industry made it a special case. The deregulation of the domestic wheat industry, as well as other grain and agricultural industries, has been successful and these industries are effectively operating without accreditation schemes. There is no evidence to suggest that this will not also be the case for the bulk wheat export industry. Retaining accreditation will only add an unnecessary layer of regulation to an existing body of legislation that serves other markets sufficiently.

Weighing up the costs and benefits of the Scheme, and accounting for the smooth operation of those grain industries without accreditation, the Commission does not see an ongoing role for accreditation. To the extent that the industry believes there are ongoing benefits resulting from aspects of the current accreditation system, these can be dealt with in ways other than accreditation. For example, for concerns over quality control, the industry could self-manage with a code of conduct, or a logo or branding system (chapters 8 and 9). For concerns related to access, the ACCC can administer and monitor compliance with the access test (chapter 5).

It is the Commission’s view that the transitional period as it relates to accreditation is approaching its end. The Commission considers that by the end of the next marketing year, the industry will have had three years of adjustment to trading in a deregulated environment with the support of the accreditation system, and that it will be ready to operate without accreditation. This is indicated by: 

· the high level of entry of traders exporting bulk wheat and gaining market share from AWB

· a levelling out in the number of accredited bulk exporters

· no bankruptcies of accredited exporters in the first two years

· an increase in choice for growers in marketing wheat

· no traders defaulting on payments to growers

· a high level of bulk exports to a diverse range of international markets being successfully executed. 

Finding 4.

 SEQ Finding \* ARABIC 3
There is likely to be a net cost to keeping accreditation beyond a transitional period. The transitional period as it relates to accreditation is approaching its end.

This is not to say that transitional issues do not remain in other areas of the industry, namely in relation to ports and the related supply chain. These issues are discussed in the following two chapters. However, accreditation is not required to support the industry with these remaining transitional issues. 
Recommendation 4.

 SEQ Recommendation \* ARABIC 1
The Wheat Export Accreditation Scheme 2008 should be abolished on 30 September 2011. This timing would coincide with the end of the 2010-11 marketing year and give the Australian Government sufficient time to put the required legislative changes in place.

Under regulation 9AAA of the Customs (Prohibited Exports) Regulations 1958 (Cwlth), bulk wheat is a prohibited export unless exported by an accredited wheat exporter. Regulation 9AAA becomes irrelevant under the Commission’s recommendations to abolish accreditation and should therefore be repealed. 

Recommendation 4.

 SEQ Recommendation \* ARABIC 2
Regulation 9AAA of the Customs (Prohibited Exports) Regulations 1958, which prohibits bulk exports of wheat unless exported by an accredited wheat exporter, should be repealed effective 30 September 2011.

Without accreditation, the Commission sees no ongoing role for WEA. As noted above, the industry is best placed to fill any gaps that might emerge in a deregulated environment without accreditation (this is discussed further in chapters 7, 8 and 9). It is also possible to keep the condition that to export, port terminal operators must pass the access test, without retaining an accreditation scheme administered by WEA (this is outlined in chapter 5).

Recommendation 4.

 SEQ Recommendation \* ARABIC 3
Wheat Exports Australia should be abolished on 30 September 2011. 

The terms of reference for this inquiry ask the Commission to examine how changes to the operation of the WEMA or the Scheme would affect arrangements to fund WEA and the use of cost-recovery mechanisms. As noted above, WEA is funded by application fees and the WEC. The WEC is levied on both bulk and non-bulk exports. 

The consequence of the Commission’s recommendations to abolish accreditation and WEA is that it is no longer appropriate or necessary for the Australian Government to collect the WEC. 

If the industry wishes to establish a body to administer an accreditation or licensing system, or to provide ‘industry good’ functions, it could choose to fund this through a voluntary levy. This would be the responsibility of the industry to coordinate and administer (chapter 9). 

Recommendation 4.

 SEQ Recommendation \* ARABIC 4
The Wheat Export Charge should be abolished on 30 September 2011.

4.

 SEQ Heading2 6
Evaluating the criteria, conditions and level of assessment of accreditation

In evaluating the effectiveness of the overall arrangements, the Commission has concluded that accreditation should be abolished. However, the terms of reference for this inquiry also ask the Commission to consider, more specifically:

· the suitability of the eligibility criteria required for, and conditions imposed upon, accreditation

· the appropriate level of assessment of each applicant for accreditation by WEA against the eligibility criteria.

This is relevant in the case that the Australian Government decides to retain some form of accreditation. In this section, the effectiveness of the eligibility criteria, conditions of accreditation and level of assessment employed by WEA is analysed. Those aspects that have worked well are identified, as are the changes that would be required if accreditation were to continue beyond 30 September 2011.

Eligibility criteria 

As outlined in section 4.1, the eligibility criteria for accreditation set out in the WEMA and the Scheme essentially fall into three broad categories: 

· company requirements

· the fit and proper standing of a company

· the access test requirements for port terminal operators that also wish to export. 

Company requirement

The WEMA states that, to be eligible for accreditation, a company must be registered as a company under part 2A.2 of the Corporations Act 2001 (Cwlth) or a cooperative, and the company must be a trading corporation to which paragraph 51(xx) of the Constitution applies.

Some participants thought that the company requirement created a barrier to entry for growers wishing to directly export their wheat in bulk. For example, grower Trevor Badger said:

Assessment costs are unnecessary and simply prevent the normal grower from having a go at exporting his own wheat. To develop new markets or varieties growers or groups of growers must be able to easily access the world markets. … The accreditation for me was too costly for a deal that may have fallen through at any stage. The whole process was counter to the passion I had to provide wheat to a new high value end user. (sub. 14, p. 1)

The Department of Agriculture and Food (Western Australia) echoed this view:

Accreditation appears to be an unnecessary barrier to entry for potential exporters. This is particularly relevant in WA where some larger growers have expressed a desire to export their own wheat but are required to set up a company and gain accreditation. (sub. 34, p. 3)

In his second reading speech, Minister Burke noted that the Government did not think it was necessary ‘to extend accreditation rights to individuals, as prudent managers would operate as a company to reduce their exposure to risks associated with shipping what are expected to be high-value tonnages’ (Burke 2008a, p. 3859).

The company requirement is unlikely to be prohibiting the entry of many potential farm-based exporters, as most large farms are already registered companies. However, if accreditation is to continue in its current form beyond 30 September 2011, it is the Commission’s view that the eligibility requirement could be relaxed to allow other business structures such as partnerships and sole proprietors to commence exporting in bulk. This would lower the barrier to entry for farmers wishing to export their own wheat. Any increase in risk associated with a non‑company structure could be limited by imposing specific conditions on these exporters, such as the condition that exports be restricted to wheat produced on the properties of the accredited wheat exporter (as is applied to Greentree Farming Export Pty Ltd). 

Fit and proper company

The eligibility criteria for assessing the fit and proper standing of an applicant include 17 points for consideration by WEA and represent the most substantive aspect of the accreditation scheme (outlined in box 4.1 above). These can be broadly categorised as criteria relating to:

· financial resources and risk management practices

· the business and legal record of the company and its executive officers

· any other matters WEA considers relevant.

The second reading speech makes it clear that applicants do not have to meet each of the 17 criteria to be accredited. It also states that WEA can use its judgment as to whether a company is fit and proper even though it might not fulfil all the criteria. 

While there have been some calls for the Australian Government to guarantee payments to growers (for example, Rod Hatty, sub. DR72), in the Commission’s opinion, it is appropriate that the Scheme does not provide a financial guarantee. Any such guarantee would inhibit the objective of the WEMA to promote a competitive environment by stifling competitive forces, and could create moral hazard problems. 

The Commission believes that the fit and proper criteria themselves have been appropriate for the transition. It is in the level of assessment employed by WEA when considering these criteria that change would need to occur should accreditation continue, so that processes could be more streamlined (see below). 

In addition, the Commission suggests that section 13(1)(c)(xii) of the WEMA, which states that WEA can consider any other matters as relevant in assessing whether a company is fit and proper to export, might create ambiguity as to the powers of WEA in matters related to access — this is discussed next. 

Access test

The WEMA charges WEA with responsibility for ensuring that port terminal operators comply with the access test provisions of having an ACCC approved undertaking in place and of complying with continuous disclosure rules. However, following discussion with a range of stakeholders, it appears to the Commission that there is confusion over how far the powers of WEA extend in matters of access and competition policy as it relates to wheat terminals. The respective roles of WEA and ACCC over such matters is generally not well understood by industry participants and this is not surprising as, in the Commission’s view, the legislation as it stands is not clear on this issue. 

For example, regarding the access undertaking component of the access test, it is not clear whether WEA could conclude that a bulk handler had failed the access test if the bulk handler had either entered into arbitration with the ACCC and/or been found by the ACCC to be in breach of its undertaking. It is the Commission’s understanding that as long as an undertaking is technically still in place, accreditation could not be revoked under section 13(1)(d) of the WEMA. However, WEA could retain power to investigate, at its discretion, issues relating to the behaviour of port terminal operators as part of its assessment of whether its trading arm remains fit and proper to export. This could fall under section 13(1)(c)(xii) of the  WEMA which allows WEA to consider any matters it sees as relevant to assessing whether a company is fit and proper.

Regarding the continuous disclosure rules component of the access test, the WEMA states that policies and procedures documents, as well as various details about the shipping stem, should be made available on the bulk handling company’s internet site. However, the WEMA does not comment on whether these need to be appropriate. Therefore, it is not clear to the Commission what role WEA has in monitoring cases of unfair or inappropriate use of the shipping stem, and whether any such behaviour would constitute a breach of the access test and therefore justify a cancellation of accreditation, or whether it would fall under an assessment of fit and proper. 

A second issue is, irrespective of what power WEA does have over these matters, what powers should WEA have? It is the Commission’s view that any overlap in regulatory powers as they relate to competition policy is not appropriate (chapter 5). Regulatory overlap creates confusion and uncertainty which can be costly to industry participants, and can also encourage gaming of the regulatory system. 

The Commission therefore sees the ACCC as the appropriate regulator to deal with access related issues and believes that WEA should not have any jurisdiction in such matters (chapter 5). 

If accreditation and WEA were to continue, any new or amended legislation would need to more clearly define the role of WEA and, in doing so, make it clear that WEA’s powers do not extend to ruling on matters of competition policy. It should be made clear that in assessing whether or not a company is fit and proper to export, the assessment should be confined to the operations of the trading arms of vertically integrated companies, and not the conduct of the port terminal operators in relation to the competition matters.

Level of assessment

The Commission takes ‘level of assessment’ to cover both the processes undertaken by WEA to assess an applicant against the eligibly criteria, and those undertaken to monitor compliance with the Scheme. In this sense, the level of assessment is linked to the costs of administering and complying with the Scheme — the more involved the level of assessment, the higher the costs are likely to be.

According to the Minister in his Second Reading Speech, the Wheat Export Marketing Bill contained ‘an appropriate balance between the need to apply strict probity and performance tests to protect the interests of growers while not applying an excessive regulatory burden on accredited exporters’ (Burke 2008a, p. 3859). Furthermore, the Explanatory Memorandum makes it clear that the breadth of the 17 fit and proper criteria is not intended to place an excessive burden on WEA, and that WEA does not need to exhaustively examine each criterion. 

There has been concern expressed from port terminal operators that the level of assessment employed by WEA has been excessive, and is adding unnecessarily to compliance costs. For example, GrainCorp stated:

The current level of assessment and auditing has increased the cost of running the accreditation scheme and the cost of complying with the scheme. As a result, the scheme is burdening the wheat export sector with additional costs and imposing significant inefficiencies, in the form of needless compliance activities. GrainCorp believe that no benefits are provided by the current level of assessment and audits. … Wheat Exports Australia requires a range of reporting that is onerous and disproportionate and its powers are broad and somewhat arbitrary. (sub. 43, p. 13 and p. 14)

GrainCorp called for WEA to ‘of its own volition, implement reforms to the manner in which the current scheme is applied to achieve a more “light handed” outcome, rather than the current process focused regulatory regime’ (sub. DR82, p. 5).

In detailing the extent to which the compliance burden is excessive, ACIL Tasman (2009) outlines the steps taken by CBH in complying with the Scheme (box 4.6).

Other accredited exporters, however, have not experienced the same compliance burden from the level of assessment. They note that the level of assessment has not been very intrusive or costly. For example, Elders Toepfer Grain stated at a public hearing:

All our costs were internal costs, so we didn’t actually find that very onerous ourselves, because we have certain reporting requirements internally as well, so it was just a matter of attaching that to our current requirements. We haven’t had to employ any external resources. After the initial accreditation, as far as the ongoing notifications are required, we’re able to accommodate that within our current structure as well, so we don’t find it a great burden at all. (trans., p. 563)

Some submissions raised the idea that the level of assessment leads to lengthy and complicated processes that make it difficult to seize market opportunities, and can create a barrier to new entrants. David Falconer of the Grain Industry Association of Western Australia said at a public hearing:

[The accreditation process] seems a very long process if you have an inquiry from someone who wants to get grain from Australia and you say, ‘Well, I can’t do it for at least three months’ because that’s how long it will take to get a licence. (trans., p. 139)

ACIL Tasman, in the report prepared for CBH, noted:

The specifications of the application place considerable restrictions on the flexibility of a company to adapt to market conditions and most importantly respond to the demands of growers should they change through the marketing year. For example, a company intending to offer pools may find that growers in a particular year have a preference for using cash based products. (ACIL Tasman 2009, p. 32)

In addition, Viterra stated: 

The accreditation process is time consuming. Combined with the expense of obtaining and maintaining accreditation, the requirements to obtain accreditation are likely to act as a significant deterrent to new entrants wishing to export bulk wheat. (sub. DR70, p. 3)

	Box 4.

 SEQ Box \* ARABIC 6
CBH’s compliance with the Scheme

	To comply with its obligations under the WEMA, the CBH Group had to meet the following requirements in 2008 and 2009:

· Preparation and submission of original application for accreditation which was accompanied by extensive and highly detailed documents in response to multiple information requests. 

· Undergo an external audit, in accordance with s. 31(1) of the WEMA. 

· Meet three requests for information from the WEA, under s. 25(2) of the WEMA.

· Preparation and submission of Annual Export and Annual Compliance Reports. 

· Preparation and submission of four notifiable matter reports. 

· Preparation and submission of four Executive Officer appointment reports. 

· Preparation and submission of a response to a draft Performance Monitoring Report.

· Preparation and submission of an application for re-accreditation and submission of hundreds of pages of documents in support. 

· Preparation and submission of two draft access undertakings to the Australian Competition and Consumer Commission.

· Daily update and maintenance of the Daily Ship Roster on the CBH website. 

· Upload of relevant information to the CBH website. 

· Regular monitoring of compliance by Risk and Assurance.

	Source: ACIL Tasman (2009).

	

	


Participants have also reported a lack of transparency in the level of assessment, noting that WEA does not provide an explanation for some of its information requests associated with assessing applications and monitoring compliance. This led to some calls from participants for WEA’s role to be more clearly defined, with participants providing evidence of instances where they viewed WEA to have over‑stepped its charter. For example, GrainCorp made the following comment:

GrainCorp was also concerned that at times Wheat Exports Australia sought information that GrainCorp believed was of no relevance to the conduct of the accreditation scheme, and that ‘regulatory over-reach’ added cost and complexity to what should be a relatively simple regulatory task. … The requirement to supply the regulator with correspondence relating to notifiable matters is a good example. No explanation has been provided as to why the range of matters that are seen by Wheat Exports Australia as being ‘of relevance’, when in fact most of the matters that fall within their broad requirements have little or no relevance to the conduct of normal business, in particular the buying of wheat from growers or the provision of grain elevation services. (sub. 43, p. 13 and p. 14)

In its submission, Viterra expressed concern that ‘WEA misconceives its current role’ (sub. 23, p. 3) and provided examples of instances where it believes WEA had overstepped its charter, particularly in relation to access related matters.

There was also concern expressed over the consistency with which the eligibility criteria are applied by WEA. For example, the GGA stated:

The accreditation criteria are appropriate but we understand that there is a need to ensure that these criteria are applied evenly and equally by WEA if accreditation is to continue. The current system provides discretion to WEA as to the level of evidence required to satisfy the accreditation process. It would be more helpful if the required standard were agreed and published by WEA so that companies seeking accreditation were fully aware of the standard they needed to meet for accreditation. Such an approach may have a number of tiers that could be applied depending on the size of the company or level of shipment volume, etc. (sub. 41, p. 7)

Viterra said:

Viterra understands that WEA’s ‘fit and proper’ benchmarks are not applied uniformly, with smaller exporters examined less rigorously, with the aim to avoid raising barriers to entry for smaller traders. Such apparent inconsistencies may create greater risk for growers. (sub. DR70, p. 3)

Some participants supported a more streamlined approach to accreditation, such as that conducted by the Essential Services Commission of South Australia (ESCOSA) for barley in South Australia (for example, Department of Agriculture and Food (Western Australia), sub. DR84; The Western Australian Farmers Federation, sub. DR92; Viterra, sub. 23). This is seen as more light handed and less costly. Comments from the Victorian Farmers Federation and grain producer Ronland Nominees summed up this view: 

· While VFF supports the role of WEA, VFF consider that efficiency gains could be garnered to the benefit of the industry, exporters and growers alike, by adopting a more streamlined system of accreditation (similar to those criteria of ESCOSA). However, that such powers and criteria should still be administered by an independent Grains Industry body (WEA or like body). This would reduce the regulatory burden & cost to exporters; reduce costs to growers (export fees); reduce potential barriers to entry for exporters; remove potential rigidities and duplication; and yet such a system would still provide for an ‘independent umpire’. (Victorian Farmers Federation, sub. DR65, p. 2)

· If the Government feels that some form of oversight is required, a model similar to the Essential Services Commission of South Australia for barley exports could be considered, whereby companies pay a licensing fee and attest to a number of statements being true and correct. If any of this information is found to be not absolutely correct, the company loses its licence to export grain. The Marketers are relatively free to conduct their business provided they do not contravene any conditions. There is no need for an onerous monitoring body that costs growers money at the end of the day. (Ronland Nominees, sub. 15, p. 1)

The Commission’s view

Although the Government had a clear intent not to make the regulatory and compliance processes overly burdensome, it seems appropriate to the Commission that, in the transitional period, WEA should err on the side of risk aversion and employ a level of assessment that is detailed and rigorous. This is particularly so given the key objective to protect the needs of growers, while being unable to provide an actual guarantee of payment. 

On the one hand, allowing the regulator some flexibility and discretion is effective in preventing the legislation from being overly prescriptive and rigid. For example, it is important that WEA may exercise discretion as to which criteria are relevant across different types of applicants — a company that is new to the market might not be able to demonstrate its expertise as fully as a multinational, well established company. It is appropriate that they be treated differently. Furthermore, when the applicant is a small subsidiary of a global parent company, it is appropriate that WEA has the discretion to assess the applicant in the context of the parent company, rather than assess it in isolation. 

On the other hand, such flexibility can create the opportunity for ‘regulatory creep’, where the coverage of the regulation expands progressively over time (Regulation Taskforce 2006), and for compliance costs to increase unnecessarily. It can also create uncertainty and reduce transparency as rules change over time. 
On balance, it is the Commission’s view that flexibility and discretion have enabled the successful functioning of the Scheme in transition. They have allowed WEA to exercise rigour in assessing the fit and proper standing of exporters in a period of uncertainty, while also promoting competition by ensuring that applicants are not rejected on the basis of overly-prescriptive rules. The Commission also recognises that the application of the accreditation scheme has been a work in progress that has developed over time as WEA has become more familiar with the processes required to best fulfil its role. 

However, if accreditation were to continue, it would be important to ensure that regulatory and compliance costs are contained by streamlining accreditation processes. This would ensure that the costs associated with accreditation are commensurate with the benefits of ongoing accreditation, which the Commission see as being negligible. A more streamlined accreditation scheme could resemble the licensing system administered by ESCOSA for barley in South Australia (this system is outlined in appendix C). This approach is considered to be light-handed in the sense that it is based on outcomes rather than processes. In explaining its approach, ESCOSA states: 

… the [Essential Services] Commission [of SA] has been careful to ensure that its regulatory approach is focussed on outcomes rather than processes. For example, licences issued by the Commission require barley export contracts to deal with certain specified matters, but that requirement does not extend to the form in which those matters are expressed or dealt with in the contracts. It is the Commission’s understanding and expectation that the matters will be dealt with in the manner most appropriate to the parties as necessary in the circumstances. This approach may be described as a more ‘light-handed’ approach to regulation of the barley export industry. (ESCOSA 2007, p. 3)

The recent Review of the Barley Exporting Act 2007 (Baldock and Brown 2009) indicates that stakeholders have been pleased with the administration of the licensing regime by ESCOSA, and that ESCOSA was not approached with any formal complaint about any of the exporters, and no reviews or appeals of decision by ESCOSA were made. The review also highlights that most submissions indicated that the licensing system had served its purpose and was no longer necessary. (Outstanding concerns centred around the behaviour of bulk handling companies.) As a result, the review recommended that the Barley Exporting Act expire on 30 June 2010 and the licensing system be removed to permit full deregulation.

If accreditation remains it would also be important to strengthen the transparency of the processes in place. The level of assessment could be made more transparent by introducing measures to clarify the processes employed in assessing applicants and how these differ across applicants, as well as making public the results of research conducted during the process, such as audit reports and risk assessment reports — excluding that which is commercially sensitive. 
Conditions

As noted above, the mandatory conditions imposed on accredited exporters include:

· responding to WEA requests for information and audits 

· submitting an Annual Compliance Report and Annual Export Report

· providing Notifiable Matters and new executive officer documentation.

Those conditions requiring exporters to comply with information and audit requests are designed to ensure that the powers of WEA set out in the WEMA to gather information and conduct audits can be upheld. To the extent that the powers conferred are appropriate, having conditions that allow those powers to be properly utilised do not add a level of unnecessary compliance. 

On the reporting conditions required under the WEMA, WEA notes that these are integral to its monitoring task, and that such information is not available from other sources (WEA, sub. DR90). 

It is the Commission’s view that if accreditation remains in place and is streamlined as recommended above, the Australian Government should reconsider the need for annual reporting requirements. An assessment should be made on the importance of the additional information gained from these reports that cannot be obtained elsewhere, especially if a more streamlined accreditation system is adopted. 

In relation to the additional conditions imposed by WEA on some accredited exporters, the discretion afforded WEA is again relevant. While the mandatory conditions are uniformly applied, the additional conditions are not — they are applied by WEA as a matter of judgment. On this topic, AWB stated:

In relation to conditions imposed, if conditions must be applied they should be applied consistently across the accredited exporters (with the exception of tonnage restrictions) and should not restrict the exporter from participating in the market on a level playing field with their competitors. Conditions can impact on the participation of the business, resulting in potentially anticompetitive arrangements, reducing the efficiency and competition of the export market. (sub. 24, p. 3)

On the other hand, WEA said in its submission:

This discretionary power [to impose additional conditions] enables WEA to consider the individual applicant’s circumstances and export proposal when undertaking the fit and proper assessment. This has meant in practice that a number of exporters have been granted accreditation through tailoring specific conditions of accreditation that ensure WEA is satisfied that the applicant is fit and proper to undertake its export proposal. Rather than impose ‘rigidities’ upon exporters, the flexibility to impose additional conditions has enabled a wider range of companies to be accredited than would otherwise have been the case, ultimately enhancing marketing choice for growers and delivering upon the policy mandate established by the Act. (sub. DR90, p. 3)

While the discretion given to WEA to impose conditions can give rise to the risk of inconsistency across time and across applicants, it also avoids having a set of criteria that is too prescriptive. In addition, that discretion has been a useful tool in providing an additional layer of comfort for growers, and has ensured that applicants that might not have otherwise been accredited were successful, subject to certain conditions. This is preferable to a more prescriptive set of regulations that would restrict the number of eligible players in the market.

Nonetheless, some additional conditions, such as tonnage and market restrictions, could limit an exporter’s flexibility to take advantage of market opportunities in a timely manner. For example, by restricting tonnages or market destinations so that accreditation will be approved, exporters might not have the flexibility to respond to changing market conditions quickly enough to exploit opportunities. Rather, an accredited exporter must pay a fee to have WEA consider a variation to a condition of accreditation, and wait up to 14 days to be notified of WEA’s decision. This  could restrict an exporter’s ability to respond to market signals in a timely manner and represent an impediment to an effectively functioning competitive market.

In its submission to the draft report, WEA said:

Should any exporter wish to vary a condition then WEA will quickly process such an application. This has occurred on … one occasion … without any loss of a market opportunity. (sub. DR90, p. 7)

The Commission understands that WEA processes requests quickly to avoid unnecessary delay. Nonetheless, there is no legislated timeframe within which WEA must make a decision (just that it must notify the exporter within 14 days of making a decision), and this can create uncertainty for exporters over how quickly a decision will be made. 

If accreditation were to continue, the timeliness with which an exporter can have an application to vary a condition of accreditation considered should be outlined in the legislation, and kept to a minimum.

Furthermore, the fact that no justification is provided to the market as to why additional conditions are imposed on some exporters can risk sending distorted signals to the market. For example, knowing that an accredited exporter is restricted to selling into certain markets with no knowledge of why this is so could send an incorrect signal that the exporter is riskier than others that have no such condition. 

If accreditation continues, greater transparency of the reasons for imposing conditions on a new application or renewal should be introduced, with the exception of those which are commercially sensitive.

The provision contained in the Explanatory Memorandum that WEA is restricted from imposing tonnage limits should also be lifted. The Explanatory Memorandum is not legally binding and, in any case, the negotiations regarding tonnage limits that take place between applicants and WEA effectively give WEA the power to impose such restrictions. 

Summary of changes required if accreditation continues

If the Australian Government does not accept the Commission’s recommendation to abolish accreditation, and instead decides to retain some form of accreditation beyond 30 September 2011, the Commission supports the least intrusive system possible. The Commission recommends adopting a system resembling that administered by ESCOSA for barley in South Australia. The key difference between this and the Wheat Export Accreditation Scheme is in the level of assessment employed by the regulator. The cost for ESCOSA of running the barley accreditation scheme has been a little over $100 000 a year (ESCOSA 2009).

While the benefits of such a system are no greater than those generated by the current bulk wheat export scheme, and might in fact be lower, the regulatory and compliance costs would be significantly less. The costs would therefore be more in line with the benefits — if any — of ongoing regulation, and more commensurate with the low level of risk involved in trading in the bulk wheat export market.

If, instead of adopting a new system, the Australian Government decides to retain the current scheme, considerable amendment is required. The Commission suggests that as a minimum the following changes should be considered by the Australian Government: 

· All port access related matters should be conferred to the ACCC. The powers of WEA should be confined to assessing the fit and proper standing of the trading arms, without regard to the conduct of the port terminal operating businesses.

· The level of assessment employed by WEA should be streamlined to better reflect the risks involved in operating in the bulk wheat export market. 

· As far as practicable, areas of unnecessary overlap with existing legislation should be removed from the fit and proper assessment of applicants. 

· The processes employed by WEA in assessing applicants should be publicly documented. Reasons for imposing additional conditions on accreditation and the results of research conducted during the accreditation process — excluding those which are commercially sensitive — should be made public.

· The timeliness with which an exporter can have an application to vary a condition of accreditation considered should be outlined in the legislation, and kept to a minimum.

· Fees for reconsideration of decisions made by WEA should be refunded if a decision is made in the applicant’s favour. 

· The costs and benefits associated with having exporters prepare annual compliance and export reports should be reviewed by the Australian Government, especially in light of adopting a more streamlined approach.

· Non-company business structures such as partnerships and sole proprietors should be eligible for accreditation. Any increase in risk associated with a non‑company structure could be limited by imposing additional conditions on these exporters. 

At the heart of these suggested changes is a desire to make the overall accreditation system more commensurate with the real risks associated with operating in the bulk wheat export market in Australia, which the Commission considers are little different from other grain and agricultural commodities markets. 

Retaining some form of accreditation would have funding implications. If the Australian Government decides not to abolish accreditation, and instead:

· adopts an ESCOSA-style system — there could be scope to reduce application fees and the WEC

· retains the current system with some streamlining — application fees would need to be aligned with the expected costs of processing applications under the new arrangements and the WEC would need to be reassessed

· retains the current system without change — new and renewal application fees would need to be more than doubled to recover processing costs; the WEC might need to increase, especially if the base of the charge is narrowed to include bulk exports only (see below).

Ultimately, any additional cost would be most likely borne by growers. 

In the Commission’s opinion, it is not appropriate for the WEC to be levied on non‑bulk exports. Exports of wheat in bags and containers are exempt from the Scheme and, therefore, participants in that industry do not experience the benefits (however small) associated with accreditation. 

If any kind of accreditation scheme is retained, a Cost Recovery Impact Statement should be formulated to review the WEC and application fees, in line with the Australian Government Cost Recovery Guidelines (Commonwealth of Australia 2005).

Recommendation 4.

 SEQ Recommendation \* ARABIC 5
If the Australian Government decided not to abolish accreditation, a system similar to that administered by ESCOSA for bulk exports of barley in South Australia would be the next best alternative. 

· A less attractive alternative would be to amend the Wheat Export Accreditation Scheme 2008. As outlined in this report, this would include streamlining the level of assessment employed by Wheat Exports Australia and more clearly defining its role to ensure that its powers do not extend into matters of competition policy. 

If the Australian Government decided not to abolish accreditation, the application fees and the Wheat Export Charge would need to be reviewed. A Cost Recovery Impact Statement should be formulated, in line with the Australian Government Cost Recovery Guidelines. The Wheat Export Charge should no longer be levied on exports of wheat in bags and containers, as they are not covered by the accreditation scheme.

Any new or amended arrangements put in place by the Australian Government should be reviewed after no more than five years.

�	WEA is a body corporate consisting of a Chair and five other members. Members are appointed by the Federal Minister for Agriculture, Fisheries and Forestry. The staff of WEA are employed under the Public Service Act 1999 (Cwlth).


�	WEA has discretion about whether or not it cancels the accreditation of a company that enters administration after accreditation is granted, depending on what would be in the best interest of growers (Wheat Export Accreditation Scheme 2008, s. 31).


�	One accredited exporter, GrainCorp Limited, subsequently surrendered its accreditation in May 2009, leaving 22 exporters at the end of 2008-09 (WEA 2009a).


�	This included the cost of WEA completing the EWC reporting task, as part of the transitional arrangements, on the performance of AWB (International) Ltd in exporting wheat during the 2006-07 and 2007-08 pool periods, and the benefits to growers that resulted from that performance. This report was released in November 2009 (WEA 2009e).


�	Estimates were also provided for the cost of processing applications for variation ($19 811) and reconsideration of a decision ($33 451). However, they are each based on a sample size of one, and therefore are not reliable indicators of ongoing processing costs.
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