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Terms of reference

WORKPLACE RELATIONS FRAMEWORK
Productivity Commission Act 1998

I, Joseph Benedict Hockey, Treasurer, pursuant to Parts 2 and 3 of the Productivity
Commission Act 1998, hereby request that the Productivity Commission undertake an
inquiry into the workplace relations framework.

Background

The Australian Government believes that it is fundamentally important to make sure that
the Fair Work laws work for everyone.

Workplaces are important to our economy and society. Higher living standards, better pay
and more jobs all depend on having fair, productive, and effective workplaces. The
prosperity of tomorrow is driven by what happens in our workplaces today and this is why
it is in our national interest to make sure that the Fair Work laws are balanced and
effective.

The Australian Government’s objectives in commissioning this Inquiry are to examine the
current operation of the Fair Work Laws and identify future options to improve the laws
bearing in mind the need to ensure workers are protected and the need for business to be
able to grow, prosper and employ.

Scope of the Inquiry

The Productivity Commission will assess the performance of the workplace relations
framework, including the Fair Work Act 2009, focussing on key social and economic
indicators important to the wellbeing, productivity and competitiveness of Australia and its
people. A key consideration will be the capacity for the workplace relations framework to
adapt over the longer term to issues arising due to structural adjustments and changes in
the global economy.

In particular, the review will assess the impact of the workplace relations framework on
matters including:
o unemployment, underemployment and job creation

» fair and equitable pay and conditions for employees, including the maintenance of a
relevant safety net
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« small businesses
« productivity, competitiveness and business investment

o the ability of business and the labour market to respond appropriately to changing
economic conditions

o patterns of engagement in the labour market

« the ability for employers to flexibly manage and engage with their employees

« Dbarriers to bargaining

« red tape and the compliance burden for employers

« industrial conflict and days lost due to industrial action

» appropriate scope for independent contracting.

In addition to assessing the overall impact of the workplace relations framework on these
matters, the review should consider the Act’s performance against its stated aims and
objects, and the impact on jobs, incomes and the economy. The review should examine the
impact of the framework according to business size, region, and industry sector. It should

also examine the experience of countries in the Organisation for Economic Co-operation
and Development.

The workplace relations framework encompasses the Fair Work Act 2009, including the
institutions and instruments that operate under the Act; and the Independent Contractors
Act 2006.

The review will make recommendations about how the laws can be improved to maximise
outcomes for Australian employers, employees and the economy, bearing in mind the need
to ensure workers are protected, the need for business to be able to grow, prosper and
employ, and the need to reduce unnecessary and excessive regulation.

The Productivity Commission will identify and quantify, as far as possible, the full costs
and benefits of its recommendations.

An overarching principle for any recommendations should be the need to ensure a
framework to serve the country in the long term, given the level of legislative change in
this area in recent years.

In conducting the review, the Productivity Commission will draw on the full spectrum of
evidence sources including, but not limited to:
o Australian Bureau of Statistics data and publications

« data sources maintained by other relevant Government bodies, including but not limited
to the Department of Employment, Fair Work Commission and Fair Work Ombudsman

« employers or their representatives

« employees or their representatives
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o academia

 special interest groups.

The review should also identify gaps in the evidence base where further collection may
assist in the analysis of the overall performance and impact of the system.

Process

The Commission is to undertake an appropriate public consultation process including
holding hearings, inviting public submissions and releasing a draft report to the public.

The final report should be provided to the Government in November 2015.

J. B. HOCKEY
Treasurer

[Received 19 December 2014]
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17 Unfair Dismissal

Key points

Unfair dismissal laws provide important and needed protections for employees, but are
capable of misuse. They should strike a balance between creating incentives for treating
people fairly at a time of significant shock, and potentially imposing costs on good employers
that bear the risks of vexatious claims and compliance burdens.

While the reported incidence of unfair dismissal is low in Australia as a proportion of all work
separations, unions, advocacy groups, businesses and business representative bodies can
all demonstrate fault with individual process and outcomes. For this chapter, the crucial
question is whether that translates to a need for fundamental change in the unfair dismissal
law.

— The answer is no.

Moreover, the inquiry assesses that unfair dismissal laws are not playing a major role in
hiring and firing decisions, a further crucial test.

The current unfair dismissal regime reflects twenty years of intense debate. While recent
legislative amendments to strengthen the Fair Work Commission’s (FWC’s) hand in regard
to costs and the dismissal of unmeritorious cases are steps in the right direction, some
further incremental reform is needed to:

— prevent spurious cases from resulting in financial settlement, by introducing more
effective upfront filters that focus on the merits of claims, and revised fee arrangements
for upfront lodgment and for cases proceeding to arbitration

— not favour form over substance, by changing the legislative test for unfair dismissal and
the penalty regime to ensure that procedural errors alone are not sufficient to award
compensation or restore employment in what would otherwise be regarded as a fair
dismissal

— reform the governance of the FWC and some aspects of its conciliation and arbitration
processes (chapter 3).

The Small Business Fair Dismissal Code should also be removed, with a reliance instead on
improvements in education and related generic arrangements through procedural and
governance reforms.

Removing statutory unfair dismissal laws is not justified on the evidence. Moreover, it could
see an increase in cases pursued via alternative, costlier avenues (such as common law
remedies through the courts), and a renewed direct involvement by self-interested third
parties.

Australia’s workplace relations (WR) system provides remedies for workers who are
dismissed in a ‘harsh, unjust or unreasonable’ manner. The Fair Work Commission (FWC)
may order the unfairly dismissed employee be reinstated, or paid compensation where
reinstatement is inappropriate.
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Unfair dismissal arrangements reflect that employees and employers do not always act
appropriately. Firms and managers may act harshly or without sufficient cause. They may
dismiss employees based on whimsy or without due process. Dismissal is typically a
shattering experience for employees, and can have long-term effects on their employment
prospects and their lives.! On the other hand, sometimes employees may underperform, be
disruptive or behave inappropriately, with adverse consequences for a business and its
managers. Labour markets can only function efficiently if employers are able to require
improvement from poorly performing employees and, absent of that, are able to dismiss or
otherwise penalise them. Accordingly, there is a need for balance between the prerogative
of businesses to manage and the rights of employees to fair treatment.

The system for unfair dismissal protections and remedies in Australia has as its centrepiece
the unfair dismissal provisions in the Fair Work Act 2009 (Cth) (FW Act), and the related
role of the FWC in overseeing conciliation and arbitration processes. This chapter looks in
detail at the operation of this framework and evaluates the case for further reform.

The chapter is organised as follows:

« section 17.1 discusses the current institutional setting, providing an overview of the
main avenues by which employees can lodge unfair dismissal claims and the key
institutions considering such claims

« evidence on the prevalence of unfair dismissal cases and how well the current unfair
dismissal system is working is presented in sections 17.2 to 17.5

« reform options are assessed in section 17.6.

17.1 The institutional setting

In the current workplace relations framework employees have several avenues of remedy if
they think their employment has been terminated unfairly or unlawfully. The lion’s share
of applications (roughly around 85 per cent at present) are made under s. 394 of the FW
Act (application for unfair dismissal remedy). This avenue is available to all national
system employees, subject to minimum employment periods. Award and agreement free
national system employees earning more than the high income threshold are not protected
from unfair dismissal.?

The other avenues for remedy are s.365 (application for the FWC to deal with a
contravention of the general protections involving dismissal) and s. 773 (application for the

1 For a discussion of the mental health aspects of job insecurity and dismissal see, for example,
D’Souza et al. (2003), Domenighetti, D’Avanzo and Bisig (2000), Freyens (sub. 149, p. 4),
Employment Law Centre of WA (sub. 89, pp. 28-30).

2 Further detail on the definition and scope of the national employment system is provided in Chapters 1
and 2.
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FWC to deal with other terminations of employment). Finally, in certain circumstances, an
employee can seek damages from unfair dismissal through the common law.

Since the commencement of the FW Act in 2009, unfair dismissal applications have been
the biggest source of work for the FWC (figure 17.1).

Figure 17.1 Case load by matter type: Fair Work Commission

0 5000 10000 15000

Agreements
Orders related to bargaining
Dispute resolution

Orders relating to industrial action

General protections involving
dismissal

Unfair dismissal applications

Appeals

Applications to terminate
individual agreements

. L m2011-12
Registered organisations =2012-13
Other matters 2013-14

m2014-15

Source: FWC (2015c).

Protection from unfair dismissal under the Fair Work Act 2009

Unfair dismissal is covered in Part 3-2 of the FW Act. The stated object of this part of the
Act is to establish a framework for dealing with dismissal that:

« balances the needs of business (including small business) and employees

« establishes procedures that are quick, flexible and informal; and that address the needs
of employers and employees

o provides remedies if a dismissal is found to be unfair, with an emphasis on
reinstatement rather than financial compensation

« in regard to procedures and remedies, ensures that a ‘fair go all round’ 3 is accorded to
both the employer and employee concerned. (FW Act, s. 381)

3 An expression used by Sheldon J in Re Loty and Holloway v Australian Workers’ Union [1971] AR
(NSW) 95.

UNFAIR DISMISSAL 559



Protection from unfair dismissal in Australia has a relatively long history, and the current
formulation of protections in the FW Act is the result of modifications and refinements
over several decades (figure 17.2).

What constitutes an unfair dismissal?

In the FW Act (s. 385), a person has been unfairly dismissed if the FWC is satisfied that:
« the person has been dismissed; and

« the dismissal was harsh, unjust or unreasonable; and

« the dismissal was not consistent with the Small Business Fair Dismissal Code; and

« the dismissal was not a case of genuine redundancy.

The Act contains detailed criteria on the identification of harsh, unjust or unreasonable
dismissals. These include criteria relating to the person’s capacity or conduct at the time of
dismissal, notification and enterprise size.

A person is not unfairly dismissed where he or she has been genuinely made redundant
(FW Act, s. 389). A genuine redundancy is said to have occurred if the employer no longer
required the person’s job to be performed by anyone because of changes in the operational
requirements of the employer’s enterprise; and the employer has complied with any
obligation in a modern award or enterprise agreement to consult about the redundancy.

There are minimum employment or probation periods set down in the FW Act that must
elapse before employees can access the Act’s main unfair dismissal protections.
Specifically, under the FW Act (s. 382), employees are protected from unfair dismissal
only if they have served a minimum employment period (six months, or one year for those
employed by small businesses (defined as businesses having fewer than 15 employees)).
Service as a casual employee does not count towards the period of employment unless it
was on a regular and systematic basis and the employee had a reasonable expectation of
continuing engagement on a regular and systematic basis.

Finally, to be eligible for protection, the employee must be covered by a modern award or
enterprise agreement (which together covers most employees), or earn less than the
high-income threshold (set at $136 700 on 1 July 2015, but adjusted annually).

An employee has 21 days from the date on which they were dismissed to make an unfair
dismissal application.
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Figure 17.2 Comparison of unfair dismissal protections in the FW Act
and previous frameworks

Workplace Relations WR Amendment Act ;
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a As of 1 July 2015. Adjusted annually. b Discussed in greater detail in chapter 18.
Source: Adapted from Freyens and Oslington (2013, p. 304).
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Separate arrangements apply to small businesses

For small businesses, a dismissal will be deemed fair if the FWC is satisfied the employer
followed the Small Business Fair Dismissal Code (box 17.1).

Box 17.1 The Small Business Fair Dismissal Code

Summary (or immediate) Dismissal

It is fair for an employer to dismiss an employee without notice or warning when the employer
believes on reasonable grounds that the employee’s conduct is sufficiently serious to justify
immediate dismissal. Serious misconduct includes theft, fraud, violence and serious breaches
of occupational health and safety procedures. For a dismissal to be deemed fair, it is sufficient,
though not essential, that an allegation of theft, fraud or violence be reported to the police. The
employer must have reasonable grounds for making the report.

Other Dismissal

In other cases, the small business employer must give the employee a reason why he or she is
at risk of being dismissed. The reason must be a valid reason based on the employee’s conduct
or capacity to do the job.

The employee must be warned verbally or preferably in writing, that he or she risks being
dismissed if there is no improvement.

The small business employer must provide the employee with an opportunity to respond to the
warning and give the employee a reasonable chance to rectify the problem, having regard to
the employee’s response. Rectifying the problem might involve the employer providing
additional training and ensuring the employee knows the employer’s job expectations.

Procedural Matters

In discussions with an employee in circumstances where dismissal is possible, the employee
can have another person present to assist. However, the other person cannot be a lawyer
acting in a professional capacity.

A small business employer will be required to provide evidence of compliance with the code if
the employee makes a claim for unfair dismissal to the Fair Work Commission, including
evidence that a warning has been given (except in cases of summary dismissal). Evidence may
include a completed checklist, copies of written warning(s), a statement of termination or signed
witness statements.

Source: Australian Government (2011).

In the FW Act (s. 23), a small business is defined as employing fewer than fifteen workers
on a head count basis (not full-time equivalents). Casual workers employed on a regular
and systematic basis are counted as employees (Australian Government 2011, p. 1).

This count includes the employee claiming unfair dismissal, any other employees
dismissed at the same time, as well as any employees working for an ‘associated entity’ of
the employer as defined by the Act (Stewart 2013, p. 46). Given this head count definition,
two businesses with identical labour inputs in terms of hours worked may be classified into
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different employment size categories, and subject to different statutory requirements (an
issue that is examined further below).

Remedies and procedures

Reinstatement is a primary object of the unfair dismissal framework in the FW Act
(s. 390). The reinstatement provisions require that, where an order for reinstatement is
made, the person either be reappointed to the same position as they occupied immediately
prior to the dismissal, or to another position on terms or conditions that are no less
favourable than those on which the person was employed immediately prior to dismissal.
These provisions apply to employers and their associated entities. The FWC can only
award compensation where it is satisfied that reinstatement is inappropriate.

Compensation for unfairly dismissed employees is capped at the lesser of either half the
high income threshold (which would currently be equal to $68 350), or 26 weeks’
remuneration, with determination of the amount paid up to that cap based on the likely
future income of the employee, deductions of any money earned since termination and
several other factors. While the FWC may reduce compensation if the employee’s
misconduct contributed to the employer’s decision to dismiss, the compensation amount is
in many cases essentially formulistic (box 17.2).

Box 17.2 The ‘Sprigg Test’

In awarding compensation for unfair dismissal, the Fair Work Commission tends to rely in many
cases on the so-called Sprigg Test. The recent case of Haigh v Bradken Resources Pty Ltd
[2014] FWCFB 236 discusses the structure and application of the test:

The frequently quoted case on compensation calculations is Sprigg v Paul’s Licensed Festival
Supermarket (1998) 88 IR 21 in which a Full Bench of the Australian Industrial Relations Commission
(AIRC) confirmed the following steps in determining compensation under the unfair dismissal
provisions of the Workplace Relations Act:

1. Estimate the amount the employee would have received or would have been likely to receive if the
employment had not been terminated.

2. Deduct monies earned since termination.
3. Deductions for contingencies.

4. Calculate any impact of taxation.

5. Apply the legislative cap.

The legislation has been amended since that time by permitting a reduction in an amount otherwise
payable if an employee’s misconduct contributed to the employers decision to dismiss.

Compensation amounts are not related to the seriousness of any unfair action by the
employer or the emotional effects of the dismissal. Indeed, the FW Act specifically
excludes consideration of ‘shock, distress or humiliation’ as relevant for compensation.
High compensation amounts are more likely if the employee would have been expected to
otherwise have stayed in their job for an appreciable period, and if they did not receive
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significant wages after termination. There is, in effect, an incentive not to get a job for
some dismissed workers, though the importance of that incentive is not clear.

In practice, the average compensation paid is relatively low. For example, in 2014-15, of
the 141 arbitrated cases where compensation was granted, around 57 per cent involved
payment of less than $10 000, while 39 per cent of cases involved payment of less than
$6000 (FWC 2015c, p. 77). These totals include wages owed to employees.

Other FW Act avenues for remedy

As discussed previously, an application for a remedy for unfair dismissal is not the only
avenue available to an employee whose employment has been terminated.

First, it is possible to make an application for the FWC to deal with a breach of the general
protections involving dismissal (s. 365). This avenue differs from the unfair dismissal
provisions in Part 3-2 in several respects. For example, compensation is uncapped; there is
no high-income threshold; relief is available to certain employees outside the national WR
system; and, rather than using the ‘harsh, just or unreasonable’ formulation, the dismissal
must constitute ‘adverse action’ or otherwise contravene Part 3-1 of the Act. As will be
discussed further below, and in chapter 18 (General protections), this alternative avenue for
relief has seen a significant growth in cases in recent years (table 17.1).

Table 17.1  Dismissal lodgments by type

FW Act, s.394: FW Act, s.365: FW Act, s.773:  WR Act, s.643: Total
Application for Application to  Application to  Application for
an unfair deal with deal with an relief re
dismissal contraventions unlawful termination of
remedy involving termination employment
dismissal dispute
(General
protections)
2009-10 11116 1188 262 488 13 054
2010-11 12 840 1871 174 12 14 897
2011-12 14 027 2162 141 3 16 3382
2012-13 14 818 2429 128 2 17 377
2013-14 14 796 2879 130 2 17 807
2014-15 14 624 3382 114 - 18120

@ The total for 2011-12 is stated to be 16 338 in the relevant annual report, yet the sum of all lodgments
only equals 16 333.

Sources: Fair Work Australia (2012a), Fair Work Commission (2013, 2014b, 2015c).

Second, a claim of unlawful termination is possible under Part 6-4, Div 2 of the Act
(s. 773).

564 WORKPLACE RELATIONS FRAMEWORK



It is not possible to pursue both a s. 394 application for unfair dismissal and an application
via either s.773 or a general protections application, as this is ruled out by
sections 725-733 of the FW Act. Further, dismissed employees cannot pursue an unlawful
termination claim if they are able to make a general protections complaint (s. 723).

State unfair dismissal laws

With the exception of Victoria, each state also has laws on unfair dismissal:
o the Industrial Relations Act 1996 of New South Wales

o the Industrial Relations Act 1999 of Queensland

o the Industrial Relations Act 1979 of Western Australia

o the Fair Work Act 1994 of South Australia

o the Industrial Relations Act 1984 of Tasmania.

Claims brought under these laws are heard in the relevant state-based commissions.

The coverage provided by the state laws is quite limited and, given the national coverage
of the FW Act, confined to non-national system employees, such as state government
employees and in Western Australia employees of unincorporated enterprises. This limited
coverage is reflected in the increasingly low prevalence of claims lodged under these
provisions (as noted below).

Common law remedies

A final avenue of recourse for employees is to pursue a claim of wrongful dismissal at
common law. Wrongful dismissal generally requires dismissal to be in breach of the
employment contract, which is a much higher bar than the unfair dismissal protections
under the FW Act.

While wrongful dismissal can be more difficult to establish, expensive to pursue, and
contain greater risks of having to pay a defendant’s costs if unsuccessful, it can
nevertheless suit some individual’s circumstances. For example, higher paid workers
whose salary exceeds the high income exclusion threshold ($136 700 as at 1 July 2015),
and workers on longer fixed-term contracts, may find it necessary to pursue claims via the
common law (Stewart 2013, p. 338).

Compensation rather than reinstatement is the primary remedy available to employees for
wrongful dismissal (in contrast to the pre-eminence given to reinstatement under the FW
Act). Further, there is no cap on the quantum and nature of compensation that can be
sought at common law.
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The number of common law claims is currently small relative to those undertaken via the
FW Act. To the extent that they establish significant precedent, recent cases (most notably
Commonwealth Bank of Australia v Barker*) have ruled out certain avenues for
undertaking common law actions, and clarified the circumstances under which an action
may proceed successfully. In particular, after the Barker case, it appears that it is more
difficult to successfully pursue cases alleging breach of an implied duty of mutual trust and
confidence than may have been supposed previously. This is expected to reduce the
number of claims being pursued in the future via this route.

Compensated no fault dismissal — the ‘nuclear option’

Some have argued for the complete dismantling of unfair dismissal protections, while still
providing some compensation (see, for example, Johns (2011), Collier (2011) and
box 17.3). This would involve the introduction of a novel ‘no fault’ arrangement where, on
dismissal, employees would receive some settlement from employers, but there would no
further avenue of appeal. There would be some advantages from this approach, including
the reduction in the current $80 million budget of the FWC (where individual matters
constitute a large share of the total business), and significant savings in the private costs of
parties to disputes. It would displace the current compensation payments required by the
FWC. And, depending on the level of the payment, it would still provide some broad
incentives for businesses not to unscrupulously dismiss workers.

Box 17.3 Divorce and unfair dismissal: a comparison

Grace Collier outlines the basic features of a no-fault dismissal system as follows:

Employment is a relationship, a very important one; but like all relationships the only guarantee it
contains is that one day it will end. Dismissal, resignation, redundancy or business closure will see all
Australians one day put out of their jobs. So it is with marriage too, but when the relationship of
marriage ends, people don't insist that the government steps in to make a judgment on whether the
separation was ‘fair’ or not.

A no fault dismissal system with a reasonable paid notice period, including an assistance package and
supportive job transition service, may be a better way. It would certainly be cheaper. It would remove
the legal argument over whether it is ‘fair’, ‘unfair’, a ‘redundancy’, ‘dismissal’ or ‘constructive dismissal’
and the costs of mounting those arguments. It would put a lot of Fair Work Australia commissioners
and lawyers out of work and that would not be a bad thing.

Source: Collier (2011).

On the other hand, moving to a no-fault arrangement (compensated or not) raises several
major issues:

4 [2014] HCA 32. The High Court of Australia held that under the common law of Australia,
employment contracts do not contain an implied term of mutual trust and confidence. See also State of
New South Wales v Shaw [2015] NSWCA 97 (17 April 2015).
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« if compensation was included, it would provide some restitution in minor cases, but
inadequate payments for genuinely egregious dismissals

« it would also leave open the possibility that all employees subject to dismissal with
cause (a substantially larger group than those currently lodging claims) could seek and
obtain compensation

o it might create perverse incentives for some employees to engage in misconduct to
receive the no-fault payout, since the employee knows that the employer has no
recourse to have a vexatious claim dismissed

o no-fault arrangements do not create effective incentives for employers because the
costs of an unfair dismissal would not be proportionate to the lost employment
opportunities of any given dismissed employee. The failure to do this adversely affects
employees, but also means that the imbalance of power between employers and
employees shifts

o regardless of whether compensation was permitted or not, such a measure would leave
parties to seek remedies through the common law. In theory, such common law rights
could be removed through statute, but the grounds for doing so would be weak.
Accordingly, no-fault dismissal might simply open a less efficient door for uncapped
restitution.

Notwithstanding its ingenuity, the Productivity Commission considers that such a major
reform of dismissal protections is not warranted. The current arrangements provide
significant exemptions and probation periods for businesses of all sizes. On balance, while
these arrangements do require improvements, their wholesale dismantling is not justified
by the weight of evidence available to the inquiry.

17.2 The incidence and costs of unfair dismissal cases
in Australia

As a first step in evaluating current arrangements, it is important to consider evidence on
the frequency of unfair dismissal claims and their impacts on employers and employees.
This is discussed in this section and more detailed accompanying data is available in
appendix B.

The incidence of claims

There has been a significant increase in the number of unfair dismissal lodgments since the
introduction of the FW Act in 2009 (figure 17.3). This is to be expected given removal of
the 100 employee exemption, expansion of the national WR system and growth in the
labour force.
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Figure 17.3 Unfair dismissal applications lodged
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Sources: Australian Industrial Relations Commission (2008), Australian Industrial Relations Commission
(2009), FWC (2014b).

Following lodgment with the FWC, if claims are not dismissed for jurisdictional or
procedural reasons,> they proceed to conciliation and, where necessary, arbitration.
Conciliation of unfair dismissal applications is a voluntary, informal process in which
participants ‘identify the issues in dispute and endeavour to reach an in-principle
agreement to resolve the dispute in a way that meets the needs of the parties’
(O’Neill 2012a, p.30). Most conciliations are conducted by telephone conference
organised by the FWC. In 2014-15, the proportion of conciliated cases was large, at around
80 per cent of the 14 624 total applications made in that year, and this continues a trend
that has been apparent since the introduction of the FW Act.

If an application is not dismissed or settled through conciliation, it proceeds to substantive
arbitration (O’Neill 2012a). Following a long decline, the rate of substantive arbitration
has risen in recent years. Around 630 unfair dismissal cases proceeded to substantive
arbitration at FWC in 2014-15. The rise in claims that proceed all the way to arbitration
has been accompanied by a noticeable fall in the success rate for claimants (appendix B,
table B.2).

5 Cases can be dismissed on procedural or jurisdictional grounds. Examples include cases where the
claimant is an irregular or casual employee, where the minimum employment period has not been
served, where there was no award, agreement, or the claimant was a high-income employee, as well as
late claims, cases of genuine redundancy, frivolous or vexatious claims, and claims where the
applicant has not actually been dismissed.
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One significant limitation of the available data is that it fails to capture any unfair dismissal
disputes that do not make it to the lodgment stage. Some employees with valid unfair
dismissal claims may not lodge a claim for a number of reasons, including lack of
knowledge about their rights. Further, as discussed below, some employers may pay
employees to leave the business (sometimes referred to as ‘go away money’) to avoid a
dispute making its way to the FWC, even though the employers believe the dismissal was
for a valid reason (Hannan 2012). Past commentary in Australia has called for greater
scrutiny of the pre-claim stage, and some commentators have called for the introduction of
pre-claim conciliation as a way to resolve many disputes while the employment
relationship is still extant, for example Howe (2012).

Monetary settlements

In the current system, a considerable number of conciliated cases result in some form of
monetary settlement. Using FWC data, for example, across 2013-14, around 60 per cent of
total successful conciliations initiated resulted in monetary settlement. On average, the
settlement amounts are relatively modest, with over 50 per cent being set at $4000 or less
(figure 17.4). Nevertheless, some businesses may not have the liquidity or access to
borrowing to easily meet such payments.

Around 30 to 40 per cent of total cases that proceed to substantive arbitration also result in
payment (appendix B, table B.4). In general, compensation awarded under arbitration
exceeds that awarded under conciliation, although the $2000-$3999 band is still the most
common under both methods of finalisation.

Cost perspectives

Putting perceptions aside, the available data provide some evidence about the degree to
which unfair dismissals are likely to have significant adverse economic effects via their
cost impacts. The statistics show that unfair dismissal claims remain relatively small in
proportional terms across the Australian labour force. For example, in 2012-13, there was a
total of around 17 000 unfair dismissal and other dismissal-related lodgments made via the
various available avenues available. This equates to roughly 0.18 per cent of employees,
and 4.5 per cent of cases where an employee involuntarily lost their job due to
retrenchment, redundancy, their employer going out of business, no work being available
or for dismissal with cause.®

6 Based on ABS 2014, Australian Labour Market Statistics, Cat. No. 6105.0 for November 2013 and
ABS, 2014, Labour Mobility, Australia, February 2013, Cat. No. 6209.0, table 11. It should be noted
that the ABS labour mobility data will underestimate total separations over a year because it records
multiple instances of separations for a given person as a single separation.
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Figure 17.4 Conciliation settlements involving money
Distribution of payment totals, 2013-14
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Sources: O’'Neill (2012a), Fair Work Australia (2012a), FWC (2013, 2014b).

Unfortunately, there are few estimates of the number of dismissals with cause. Very dated
information for the 1990s suggested that between 2.1 and 4.4 per cent of employees were
dismissed for cause in any given year (Harding 2002, p. 18). Were such a figure still to
apply, it suggests that there would have been between 200 000 and 420 000 dismissals with
cause in 2012-13. The latter is implausible because it is higher than separations associated
with a far broader range of reasons, but if the 200 000 estimate is taken as a more
reasonable estimate, it suggests that unfair dismissal lodgments (many of which are
unsuccessful) comprise around 10 per cent of total dismissals with cause. Unfair dismissal
lodgments resulting in compensation payments from the employer would comprise around
5 per cent of dismissals with cause.

Freyens (sub. 149, p. 5) also discussed dismissals for cause, stating:

... we have no information at all about the number and characteristics of individuals dismissed
for cause in any given year ... McCallum, Moore and Edwards (2012) suggests an annual claim
rate of about 1.5%, but that is worked out against all separations, not just dismissals for cause,
which should be our reference group. Buechtemann (1993) provides a 10% rate for the UK,
which suggests 9 out of 10 workers dismissed for cause do not contest the dismissal.

These data are clearly highly uncertain. Nevertheless, they suggest that employers will
infrequently encounter unfair dismissal cases taken to the FWC, with only around half of
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these occasioning compensation (though the business still bears administrative and other
non-pecuniary costs with the remaining cases).

The cost data provided by the FWC regarding conciliated settlements and arbitrated
outcomes does not incorporate indirect costs to employers or employees (box 17.4).
Including the time cost to employers for the conciliation or arbitration process, the cost of
obtaining legal advice, and any settlement payment to the dismissed employee suggests
that average total costs of an unfair dismissal case going to the FWC are currently around
$13 500. Even so, this is likely to underestimate the true costs of an unfair dismissal
system because it fails to take into account the costs to the business of employees who are
not dismissed despite poor performance and of processes used by the business to attempt to
avoid unfair dismissal cases arising in the first place (Harding 2005).7 It also does not
assess costs to employees who are unfairly dismissed, but do not take action. Nor does it
include other costs borne by dismissed employees from unfair dismissal processes, such as
travel costs and costs associated with disruption to job search activities. There are no
reliable estimates of such costs.

The potential longer term costs for employees

For employees, the longer-term effects of involvement in unfair dismissal (through
lodgment, settlement, conciliation and/or arbitration) can be significant. These effects are
also germane in any consideration of the costs of unfair dismissal arrangements, and
should be of particular importance in deciding if a cap on compensation is appropriate, and
what the level of the cap might be.

17.3 Impacts on employment and productivity

Existing theoretical and empirical work, from Australia and internationally, shows varying
economic effects of unfair dismissal regulations on employment, productivity and labour
market transitions. This section considers some potential costs and benefits of unfair
dismissal regulation, and explores the available evidence on employment and productivity
effects.

7 However, it should also be noted that the compensation amounts shown in the tables above include
payments for entitlements that the employee would have received anyway (including unpaid wages),
and so should not properly be characterised as compensation associated with unfair dismissal. This
has been ignored in the estimates.
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Box 17.4 What about administrative and time costs?

In considering cost estimates regarding unfair dismissal, data provided by the FWC, while
useful, does not provide detail on some important elements of cost. For employers in particular,
involvement in unfair dismissal cases is likely to incur time and administrative costs that are
additional to more direct costs associated with compensation. Employees also incur time,
emotional disturbance and administrative costs in bringing their claim, in addition to the FWC'’s
lodgment fee.

It is possible to make high-level comparisons between the FWC data on unfair dismissal costs
and the findings of earlier research by Freyens and Oslington (2007) (F&O), which incorporate
a broader set of costs. (This research was conducted when the 100 employee exemption
applied.) They estimate costs of dismissal using a large-scale survey of small and
medium-sized Australian enterprises and present figures displaying the distributions of firing
costs for uncontested dismissal, conciliation costs, arbitration costs and redundancy costs.

The data available from F&O and the FWC differ in their source and level of detail. The costs
F&O report for conciliated and settled dismissals include the time cost of the conciliation
process, the cost of obtaining legal advice, and any settlement payment to the dismissed
employee. On the other hand, the FWC data employed to represent conciliation costs include
only compensation payments, so that the values are lower on average.

Average compensation (2012 dollars)

Conciliation Arbitration
F&O (2007) 12 240 14 594
FWC, 2010-11 5560 11 642
FWC, 2011-12 5670 11 200
FWC, 1 July 2012 — 31 January 2013 5830 11 440

For arbitration costs, F&O report the total costs associated with a dismissal challenged by an
employee and arbitrated. These costs incorporate all possible outcomes of arbitration, including
cases where no remedy is attained. However, time and administrative costs are not included.
The FWC reports only compensation payments awarded for granted applications under
arbitration. Therefore, the FWC average arbitration costs are less complete than F&QO’s costs,
and lower on average since additional costs to the employer of the arbitration process are not
considered.

Sources: Freyens and Oslington (2007), Fair Work Commission (2013) and O’Neill (2012a).

Potential benefits and costs

Unfair dismissal legislation is a feature of many countries’ WR systems (section 17.4).
There are several motivations for such provisions:

The most obvious of these is the protection of vulnerable workers from the vicissitudes
of unfair practices on the part of negligent or malicious employers. Unfair dismissal
can result in large adverse impacts on an employee, including loss of income, stress,
reduced social status, lower future employment prospects and the loss of social
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networks in their workplaces. It can also adversely affect other employees who are not
dismissed, but nevertheless fear that his or her employer may do so.

o If unfettered, the capacity to dismiss an employee without any safeguards changes the
relative bargaining power of the parties and also leaves open the potential for abuse of
power in other ways. For example, an employer may request that an employee work
longer hours without payment, or that he or she acquiesce to inappropriate employer
conduct. If such conduct is hard to objectively monitor (and this may be the case), even
the threat of dismissal can reduce the capacity of an employee to resist any such
behaviour. So employees can bear significant costs, even if no dismissal actually
occurs.

o In the absence of well-defined legislative and institutional approaches to apparently
unfair dismissals, other less efficient processes may predominate. For instance, an
unfair dismissal may prompt industrial strife (although this is more likely to directly
affect medium to large employers). The outcome may subsequently reflect the
industrial muscle of the competing parties, rather than the merits of the case. In the
meantime, the industrial action itself can have significant immediate costs on
employees and employers, as well as undermining future trust. Similarly, common law
claims involve uncapped compensation amounts and have high transactions costs (and,
accordingly, for many are an inaccessible remedy). As Freyens and Oslington (2013,
p. 303) point out:

We must remember that ... (unfair dismissal) costs include payouts of statutory entitlements
which would be recoverable in the absence of an unfair dismissal claims system, and that the
counterfactual is not the absence of an unfair dismissal claims system (Collier 2011) but
common law claims for breach of contract, damages etc (as emphasised by Howe (2012)).

« Statutory protections mean that an employee’s capacity to contest arbitrary dismissal
does not depend on the capacity to enlist union support (Howe 2013, p. 1; Peters et
al. 2010, p. 6).

While not a motivation, unfair dismissal legislation can also improve aggregate
productivity performance by penalising poorly managed businesses (Ji and Wei 2013).

Although unfair dismissal regulations are an important part of an employment protection
framework, they are also not socially costless. As Oslington argues:

Both the effect of the regulations on incumbent wages and the subtle discrimination against
risky workers induced by dismissal regulation mean that the ‘social justice’ arguments are not
all on the side of those advocating stronger employment protection. Regulation can hurt some
of the most vulnerable in the Australian labour market. (Oslington 2012, p. 1)

Where regulation is poorly designed or implemented, it can have several adverse effects:

o If employers feel restricted in exercising the prerogative to dismiss underperforming
employees, it undermines the efficiency, flexibility, profitability and even the viability
of some enterprises. Recent literature on firm performance associates positively the
capacity of an organisation to reward high performers and to re-train or remove
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underperformers with productivity and return on capital (Bloom, Sadun and Van
Reenen 2012). There is international evidence that some forms of employment
protection increase absenteeism, lower productivity and discourage investment.®
However, the extent to which these findings are relevant to Australia is not clear.

Moreover, other employees may be adversely affected if managers face obstacles in
dismissing underperforming colleagues. Workloads may be unreasonably distributed,
the workplace may be less pleasant, and the time costs of addressing underperformance
diverts talented people away from essential tasks.

Managers and owners of businesses also face emotional costs from vexatious claims,
and the stress of managing these. Several participants discussed this point in detai, for
example, Remy Favre (sub. 20, p.2); Major Events Consulting Australia Pty Ltd
(sub. 38, pp. 1-2); Western Australian Government (sub. 229, p. 33).

Such regulations can also act as a disincentive to hire workers who are perceived to be
higher risk, such as the long-term unemployed and those with lower levels of
educational attainment.?

Dismissal regulations can also facilitate the earning of unjustified wage premiums for
incumbent workers, and may also act as a blocker to firm-level innovations.

Empirical evidence on employment and productivity effects

The employment effects of workforce protection laws (of which unfair dismissal laws form

an

important part) have been extensively studied internationally. As a whole, these

empirical studies present a mixed picture.

In this context, Autor, Kerr and Kugler (2007) explain that the impact of unfair dismissal
costs on employment is theoretically ambiguous. This is because dismissal costs are akin to
a tax on firing, which reduces dismissals, but also decreases the chance of new workers
being hired. However, if expected unfair dismissal costs are small, then unfair dismissal
laws are unlikely to play a major role in the hiring and firing decisions of firms.

Research from Australia has shown mixed results.

Harding (2002) used the results of a survey undertaken of 1802 businesses with fewer
than 200 employees, and estimated that unfair dismissal laws reduced employment of
workers on the average wage by about 0.46 per cent, corresponding to approximately
41 400 jobs Australia-wide at that time.

8 There is an extensive literature on effects, such as on absenteeism (Ichino and Riphahn 2005);
productivity (Autor, Kerr and Kugler (2007), Bassanini, Nuziata and Venn (2008), Bjuggren (2014),
Cingano et al. (2014), Gianfreda and Vallanti (2013), Laporsek and Stubelj (2012), Trentinaglia De
Daverio (2014); employment (Micco and Pages (2006); and investment (Calcagnini, Ferrando and
Giombini (2014).

9 For further discussion on this point see Oslington (2012).
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o Freyens and Oslington (2007) used quantitative survey results and other publicly
available information to calibrate a labour demand model, and found much lower
impacts, estimating that repealing all Australian unfair dismissal laws would create
approximately 12 000 jobs (an upper bound for the direct employment impact).

o In a more recent study of the impact of the WorkChoices legislation, Venn (2011)
found no significant employment effect associated with the 100-employee exemption.
The study found that the reform had no discernible impact on hiring, firing or working
hours in the treatment group, compared with larger firms.

o A later paper by Freyens and Oslington (2013), using more recent data on unfair
dismissal claims under the FW Act, confirmed the conclusion of their earlier paper that
unfair dismissal regulations impose small actual costs on business and have minimal
impacts on aggregate employment.

Some of the international empirical evidence has identified small but significant negative
employment effects of more stringent regulations (OECD 2013a).

Research on productivity effects has, if anything, less clear results. As stated by the OECD
and ILO in 2011:

Theoretically the effects of employment [protection] regulations on productivity are uncertain.
Overall there is evidence that overly strict employment protection regulations have a negative
effect on labour turnover and ... on productivity growth. (2011: 19, ft.7). (quoted in
Freyens 2014)

In theory, limitations on dismissal may affect productivity through a number of channels.
At the firm level, it may have some positive effects on firm-level productivity because it
provides an incentive to screen potential worker productivity more thoroughly, and to
substitute from labour to capital. On the negative side, such regulations could be
productivity-reducing if they require employers to follow costly processes to dismiss a less
productive employee and thereby retain less productive workers for longer periods than
would otherwise be the case.

Disentangling the productivity effects of such regulation at the aggregate level is very
difficult. Even were unfair dismissal regulations to increase labour productivity of
employees by excluding less productive people, it could reduce aggregate output per
capita.

17.4 How does Australia compare internationally?

International comparisons of dismissal arrangements tend to place Australia towards the
less interventionist end of the spectrum:

Australia has an intermediary level of unfair dismissal protection, stricter than the complex but
highly decentralised and unpredictable system in place in the United States, but far less
constraining than the unfair dismissal provisions that operate in Continental Europe, and the
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even more constraining systems in place in BRICS [Brazil, Russia, India, China and South
Africa] countries. (Freyens, sub. 149, p. 8)

However, the exact results of such comparisons depend on the methodology and indicators
of stringency used.

Since 1985, the OECD has published annually a series of indicators capturing various
facets of the protection of permanent workers against individual dismissal (see, for
example, OECD (2013a, p. 83). Australia currently has a relatively low rank regarding the
level of procedural inconvenience attached to its dismissal laws. This includes such things
as notification procedures and delays before notice can effectively start. A low rank is also
shown on the overall difficulty of dismissal, which includes indicators of the definition of
unfair dismissal, compensation requirements, maximum times for claims, length of
employee trial periods and the possibility of reinstatement (figure 17.5).

The OECD’s results align closely with those of the International Labour Organization
(ILO 2015b).

Drawing on the perceptions of business leaders, international comparisons of the relative
restrictiveness of Australia’s dismissal arrangements are also published as part of the
Global Competitiveness Report (World Economic Forum 2014). The surveyed businesses
ranked Australia relatively poorly in the capacity of employers to hire and fire employees
compared with other developed economies. However, the OECD measure and business
perceptions do not coincide for Australia. Countries rated by the OECD as having highly
restrictive systems compared with Australia — Mexico, Sweden and Norway — were
rated by business leaders as having much easier arrangements (figure 17.6). Similarly,
while the OECD categorises the New Zealand and Australian systems as similarly
unrestrictive, business leaders perceive them to be very different.

There is some research into the unreliability of business surveys in this area.10 That said,
such material may 