	
	


	
	



5
Recent developments in trade policy
This chapter reports on selected developments in Australia’s trade policy since mid‑2011, including:

· continued efforts to conclude the Doha Round of multilateral trade negotiations;

· ongoing negotiation of preferential bilateral and regional trade agreements, and the intention to initiate further agreements; 

· international trade disputes at the WTO that involve Australia; and

· recent reviews of programs. 

5.1
Trade negotiations and agreements

The Doha Round of multilateral trade negotiations

The latest round of WTO multilateral trade negotiations (the Doha Round) was launched in 2001. The Round set an ambitious negotiating agenda. The original deadline for the Round’s completion was 1 January 2005, but a conclusion is still to be achieved.

The Round was said to have nearly concluded in 2008 when agreement was reached on a number of topics, but the meeting collapsed due to a disagreement over agriculture (WTO 2008). The formal draft proposals have not changed since late 2008, although negotiators have tried many approaches to finalise the Round.

At a meeting in Paris in May 2011 of the Trade Negotiations Committee, the WTO ambassadors accepted that agreement on agriculture, non-agricultural market access, services, trade remedies and intellectual property was unlikely to be achievable by the December 2011 Ministerial Conference (WTO 2011e). 
New approaches suggested

Subsequent to the Paris meeting, the Australian Trade Minister identified four options for the Doha Round — ‘declaring it dead’; ‘pressing on with the current approach’; ‘putting it in a deep freeze for possible revival later’; and ‘taking a fresh approach to negotiations’ (Emerson 2011d). The Minister suggested a new approach to global trade reform involving separate negotiations on individual elements of the Agenda, either by all members or by a critical mass of members, as well as initial pledges by major economies on what they individually were prepared to do to assist the world’s least developed countries. (Emerson 2011e) 

During the G20 and APEC Leaders’ meetings in November 2011, the prospects for further trade reform through the Doha Round were considered. In the course of discussions, the Australian Prime Minister reiterated that the Doha Round had reached gridlock and was in need of a fresh approach (Gillard 2011). The APEC Leaders’ Declaration stated:

We have deep concerns regarding the impasse confronting the Doha Development Agenda (DDA), and the reality that a conclusion of all elements of the Doha agenda is unlikely in the near future. We will not complete the DDA if we continue to conduct negotiations as we have in the past. (APEC 2011b)
Concurrent with the G20 and APEC meetings, the World Bank and Centre for Economic Policy Research advanced the suggestion of adopting the Doha drafts as they stand (World Bank 2011). It was recognised that the current drafts are short of the ambitious end point envisaged when the Round commenced, but do include various liberalisations. It was also argued that at a time of low growth in Europe and United States of America, the benefits offered by the Doha drafts would be particularly valuable.

The Eighth Ministerial Conference 

The Eighth Ministerial Conference of the Doha Round was held in Geneva in December 2011 against this backdrop. While a number of WTO members emphasised openness to different negotiating approaches, some had strong reservations about plurilateral approaches (box 5.1). Ministers, however, committed to advancing negotiations, where progress can be achieved, including on elements that allow for provisional or definitive agreements based on consensus earlier than the full conclusion of the complete package. (WTO 2011e). 

	Box 5.1
Views from the Eighth Ministerial Conference of the Doha Round on different negotiating approaches 

	A range of views on possible negotiating approaches to conclude the Doha Round were canvassed at the December conference and summarised in the conference communiqué. 

· Many Ministers stressed the need for Members to start identifying areas where provisional or definitive agreements could be reached in the shorter term. Others indicated the need to move step by step, bottom-up, to avoid repeating past failed attempts.  

· Many Members stressed that any different approaches in the work ahead should conform to the Doha mandate, respect the single undertaking, and be truly multilateral, transparent and inclusive. 

· In looking at future work, a large number of Ministers stressed the centrality of development. Many underlined the need to give priority to issues of interest to LDCs, including cotton. Many mentioned the importance of all three pillars in the agriculture negotiations. Many also mentioned trade facilitation, special and differential treatment (and the associated monitoring mechanism), and non-tariff measures.

· There was a shared sense that a key issue for unlocking the current impasse is the balance in contributions and responsibilities between emerging and advanced economies, although there were different views as to what the appropriate shares in this balance should be.

· Several Ministers emphasized the importance of a transparent, inclusive and bottom-up approach in the work ahead while others stressed the need to take account of all Membersꞌ views and avoid attributing the views of a few to the whole membership.

	Source: WTO (2011e).

	

	


Asia-Pacific Economic Cooperation

Created in 1989, the objectives of the Asia-Pacific Economic Cooperation (APEC) are to promote free and open trade and investment, accelerate regional economic integration, encourage economic and technical cooperation, enhance human security, and facilitate a favourable and sustainable business environment (APEC 2011a). 

APEC is not a negotiating forum; it seeks to reach agreement by consensus and has adopted the guiding concept of ‘open regionalism’. The Declaration from the Sixth Leaders’ meeting in Honolulu in November 2011 addressed three areas: 

· strengthening regional economic integration and expanding trade;

· promoting green growth; and

· achieving regulatory convergence and cooperation.

In this context, APEC Member Economies agreed to develop in 2012, an APEC list of environmental goods on which tariffs will be reduced to five per cent or less by 2015. The Leaders also agreed to a regional database on regulations so that small and medium enterprises can improve their market knowledge and their ability to trade, and to promote regulatory convergence.

Preferential trade agreements

Australia’s preferential trade agreements include some long standing arrangements with New Zealand, the South Pacific Forum Island countries, Papua New Guinea and Canada. Australia’s most recent preferential trade agreement was with ASEAN and New Zealand, which entered into force on 1 January 2010. Australia’s other agreements are with: Singapore, (entered into force on 28 July 2003); Thailand (1 January 2005); the United States (1 January 2005); Chile (6 March 2009); and ASEAN and New Zealand (1 January 2010). Further bilateral agreements are currently being pursued with China, Japan, Korea, Indonesia, India and the Gulf Cooperation Council (GCC).

Australia is also involved in negotiations for two regional agreements:
· a proposed Pacific Agreement on Closer Economic Relations (PACER) Plus agreement with Pacific Islands Forum members; and
· a proposed Trans-Pacific Partnership (TPP) Agreement that would expand on the current Trans-Pacific Strategic Economic Partnership Agreement between Brunei Darussalam, Chile, New Zealand and Singapore (which entered into force in 2006), to include Australia, Peru, the United States and Vietnam.

In November 2011, the TPP group announced that agreement on the broad outlines of the TPP had been reached. Officials were instructed by governments to conclude the Agreement as rapidly as possible (TPP Leaders 2011). The twelfth round is scheduled to be held in Dallas in May 2012 while the thirteenth round is scheduled to be held in San Diego in July 2012. Canada, Japan and Mexico have formally expressed interest in joining the TPP negotiations.

Australia-New Zealand closer economic relations

In July 2011, the Australian and New Zealand Governments agreed to an implementation plan to deliver a single patent application process for both countries by early 2013, and a single patent examination process by June 2014 (Carr 2011j). The measures aim to remove duplication, improve efficiencies and reduce costs in the patent application and examination process. They are intended to make it easier for businesses to protect their intellectual property in both countries, encourage innovation and help create a seamless trans-Tasman business environment.

In January 2102, the Australian and New Zealand Governments also agreed that the Productivity Commissions of the two countries would conduct a joint study on the options for further reforms to enhance integration and improve economic outcomes across the countries. An issues paper inviting submissions was released in April 2012. The final report is to be submitted to both governments in December 2012, with a draft scheduled for release in early September. Prime Ministers will be meeting in early 2013, on the thirtieth anniversary of CER. 

Developments in international agreements regarding intellectual property

Australia has recently been involved in a number of international developments that could affect the conferring of intellectual property (IP) rights, including: 

· signing of the Anti-Counterfeiting Trade Agreement (ACTA); and

· participation in the ongoing negotiations for the Trans-Pacific Partnership (TPP) agreement. 

While both are plurilateral in nature, different countries are involved in the respective developments.
 Australia is also involved in other developments that could affect international intellectual property rights including negotiations towards a possible treaty to protect audiovisual performances under the auspices of the World Intellectual Property Organization (WIPO). 

Such arrangements, on entering into force, could create obligations requiring Australia and other member countries to increase the level of protection to IP holders, or enforcement of IP rights, over that conferred by current laws. The net impact on the Australian community of any additional obligations arising from actions in Australia or partner countires, will depend on the innovation benefits accruing from strengthened IP rights versus the additional costs imposed on business, researchers and consumers. (box 5.2). 

	Box 5.2
IP obligations arising from international trade agreements

	IP provisions in trade agreements typically result in two types of obligation for member states.

· Rule-expanding provisions require a member state to increase its domestic protection of intellectual property, such as by protecting new forms of IP, granting additional exclusive rights to IP rights holders, or by extending the duration of protection.

· Rule-enforcing provisions require a member state to increase the enforcement mechanisms available to IP rights holders, and can include increasing penalties for IP infringements, reversing the onus or standard of proof in infringement cases, or increasing the resources of the member state dedicated to investigating and prosecuting IP infringement. 

Both obligations have the potential to increase the returns to rights holders, while increasing costs to producers, researchers and consumers. The Commission (PC 2010b) noted that a retrospective increase in rights is unlikely to have net benefits for Australia. Moreover, as Australia is a net importer of IP protected products, increases in rights are likely to benefit overseas rights holders disproportionately compared with domestic rights holders, with the potential to impose net costs on the Australian community.

	Source: PC (2010b).

	

	


The Commission recently examined the impact of changes in domestic IP laws required by new or changed obligations in the context of its report Bilateral and Regional Trade Agreements (PC 2010b).
 The Commission recommended that the Australian Government should not include matters in such agreements that would serve to increase barriers to trade, raise costs or affect established social policies (including changes to Australia’s current IP regime) without a comprehensive review.

The Anti-Counterfeiting Trade Agreement (ACTA)

The ACTA aims to reduce the international trade in goods infringing IP, particularly in counterfeit trade mark and pirated copyright products (Australian Government 2011, JSCT 2011).

The ACTA text was finalised in 2010, with Australia signing in October 2011. On entering into force, the agreement would impose a number of obligations on member states ratifying the agreement, including:

· The requirement to provide enforcement procedures for IP rights holders, including expeditious remedies to prevent infringements and remedies that constitute a deterrent to future infringements.

· Civil judicial procedures, including the availability of injunctions, and the provision of damages. A judicial authority shall have the ability to consider any legitimate measure of value in calculating damages.

· Establishment of a system of pre-established damages, presumptions for determining damages to compensate rights holders, or in the case of copyright infringement, additional damages.

· Maintaining procedures for customs authorities to act upon their own initiative to suspend the release of suspect goods.

· The provision of criminal enforcement provisions for copyright and trademark infringement on a commercial scale.

A range of views informed the Government’s negotiating position, for example:

· the communications and services industries expressed concern that ACTA might change or make more onerous the liability of internet service providers (ISPs) for the activities of their clients;
· a number of stakeholders noted that Australia’s participation in ACTA seemed unnecessary given Australia’s existing strong IP enforcement regime; 
· doubts were expressed about ACTA’s impact on the use of peer-to-peer software and the importation of tangible signal theft devices, and about whether ACTA would restrict the right to privacy in Australia or affect sales of generic pharmaceuticals; and 
· the entertainment industry expressed the strongest support for an ambitious agreement that would improve enforcement against copyright infringement on the internet and in the digital environment. (JSCT 2011, p.5)
According to the National Interest Analysis (NIA) Australia meets all obligations set out in ACTA through legislation already in force and existing common law (JSCT 2011). 

In November 2011, the text of the agreement was presented to the Australian Parliament. A final decision to ratify the agreement has yet to be made.
IP provisions in a Trans-Pacific Partnership Agreement

The TPP negotiations have also included discussions regarding IP, with some of the provisions being likely to overlap with Australia’s existing multilateral and bilateral agreements. At this stage, the Commission is not aware of a comprehensive statement of Australia’s negotiating position. 
Until negotiations conclude and Australia signs and ratifies the agreement, there are no new obligations regarding intellectual property rules or enforcement. 
Investor-state dispute settlement provisions in trade agreements

Another element being considered in bilateral and regional trade agreement negotiations (including the TPP) is investor-state dispute settlement (ISDS) provisions. These relate to mechanisms agreed between partner countries to enable investors of one country to resolve investment-related disputes with the partner government. Like IP provisions, the Commission recommended against inclusion of ISDS provisions in trade agreements if they serve to increase barriers to trade or increase costs, without a comprehensive review.

The Government’s position on ISDS in trade agreements is that it ‘does not support provisions that would confer greater legal rights on foreign businesses than those available to domestic businesses’ (Australian Government 2011).
Concerns about the public policy implications of ISDS provisions had earlier arisen during the negotiation of the Australia-United States Free Trade Agreement (AUSFTA). The final text of the investment chapter of that agreement does not contain a standard investor-state dispute settlement clause. 
5.2
Dispute settlement in the global trading system

Dispute settlement is central to the multilateral trading system under the WTO to help make the global trading system more secure and predictable. The arrangements are the responsibility of the Dispute Settlement Body (DSB) and are based on clearly-defined rules, with specified timetables for completing a case. Since the WTO’s inception in 1995, 435 disputes have been initiated under the dispute settlement system (WTO 2012). 
Australia has been a complainant in seven cases since the commencement of the WTO in 1995 and has appeared as a third party in 63 other disputes between WTO Members. 
Twelve complaints have been lodged against Australia since 1995 — the last two in 2012. Both the Ukraine and Honduras separately requested consultations with Australia concerning certain Australian laws and regulations relating to trademarks and other plain packaging requirements on tobacco products. After 60 days, if consultations have failed to resolve the complaint, the complainants may request adjudication by a panel. A total of twelve other countries have requested to join the consultations as third parties — Brazil, Canada, the European Union, El Salvador, Guatemala, Indonesia, New Zealand, Nicaragua, Norway, The Phillipines, Uruguay and Zimbabwe. These requests were accepted by Australia.
Another development during the year relating to complaints against Australia was the commencement of imports of apples from New Zealand. Although a final ruling in favour of New Zealand had been made by in November 2010 by the WTO Dispute Settlement Body (PC 2011c), the import restrictions were not lifted immediately. In August 2011, the Australian Government released a statement outlining conditions on the importation of apples from New Zealand consistent with the Dispute Settlement Body recommendations (Ludwig 2011q).
 At the time, the Tasmanian and South Australian governments both announced they would attempt to maintain import restrictions on New Zealand apples. The Queensland government said it would likely comply. In the first month after the restrictions were lifted, a total of 13 consignments of New Zealand apples had been inspected,
 containing a total of 87 438 apples (RATLC 2011). Of this, three consignments containing a total of 21 840 apples were rejected due to the presence of pieces of leaf and apple leaf curling midge.
5.3
Other trade policy developments

Review of Australia’s export credit arrangements

In September 2011, the Australian Government announced that the Productivity Commission would conduct an inquiry into the arrangements for the provision of export credit through the Export Finance and Insurance Corporation (EFIC) (Emerson 2011c). The review follows a previous review by the Department of Foreign Affairs and Trade in 2006 that recommended that a more detailed and independent inquiry be carried out. 

In February 2012, the Commission released its draft report. The Commission’s preliminary assessment was that information-related market failures in financial markets are only likely to affect newly exporting small and medium-sized enterprises (SMEs) accessing export finance. However, EFIC’s activity on the commercial account is largely focussed on large corporate clients and often repeat customers. The Commission found no convincing evidence to indicate that there are failures in financial markets that impede access to finance for large firms, or for domestic resource projects. It made the draft suggestion that therefore EFIC should not continue to provide finance to large corporate clients or for domestic resource projects on the commercial account. The final report is due to be presented to Government by 31 May 2012. 

Inquiry into the Foreign Investment Review Board National Interest Test

In July 2011, the Senate referred an examination of the Foreign Investment Review Board (FIRB) National Interest Test to the Senate Standing Committees on Rural Affairs and Transport for inquiry and report (Parliament of Australia 2011). The inquiry arose from community concerns about foreign acquisition of Australian agricultural land. It is examining a number of issues, including:

· whether food security concerns should have a place in the test;

· the transparency of the FIRB’s decisions on whether to approve or deny a foreign investment and, in particular, whether there is a sufficient level of detail disclosed regarding whether an investment is in the national interest; and

· any overlap between the roles of the federal and state governments in approving a foreign investor’s proposed land use in the mining context.
The Committee is due to release its report on the inquiry in June 2012.

Restructure of Austrade overseas offices

In May 2011, the Australian Government announced plans for changes in Austrade (Emerson 2011a). The changes are intended to better target Austrade’s resources around sound economic and commercial principles, and for the resources to be deployed where Austrade adds the greatest value. In addition, the changes aim to lower the costs for businesses to learn about how to do business in an emerging market and the potential commercial opportunities.

Austrade will close small offices in Europe and North America, and will rationalise its staffing in some locations. Austrade’s resources from North American and European markets would in future be heavily focused on attracting foreign direct investment. Austrade will seek to carry out more of its work in the world’s frontier and emerging markets, by establishing offices in Mongolia and Central Asia, and strengthen its presence in Latin America, China and Africa.
 In August 2011, the Australian Government also announced that Austrade would open a new office and manage an Australian Consulate-General in Bogota, Columbia, next year (Emerson 2011b) 

Review of Australia’s anti-dumping and countervailing system

On 22 June 2011, the Australian Government announced its response to the Productivity Commission’s inquiry report into Australia’s anti-dumping and countervailing system (O’Connor and Emerson 2011). The Government accepted 15 of the 20 recommendations, including a 30-day time limit for Ministerial decisions. The Government rejected the key recommendation for a ‘bounded’ public interest test, instead deciding to retain Ministerial discretion over whether a proposed measure should be implemented.

� 	ACTA was negotiated by Australia, Canada, the European Union (represented by the European Commission, and the European Union Presidency), Japan, the Republic of Korea, Mexico, Morocco, New Zealand, Singapore, Switzerland and the United States. The TPP is currently being negotiated by Australia, Brunei Darussalam, Chile, New Zealand, Peru, Vietnam, Malaysia and the United States.


� 	The Commission has also considered issues relating to IP on a number of other occasions, including Extending Patent Life: Is it in Australia’s Economic Interests? (IC 1996), Trade-Related Aspects of Intellectual Property Rights (PC 1999), Public Support for Science and Innovation (PC 2007a), and Copyright Restrictions on the Parallel Importation of Books (PC 2009).


� 	The conditions include: New Zealand orchards and packing houses wishing to export to Australia must be registered; orchards are required to have a fire blight monitoring regime; only commercially mature fruit can be exported; certain control measures in packing houses; and physical inspections in both New Zealand and Australia. 


� 	Inspections involve a minimum 600 fruit sample from each lot, one variety per production site per harvest period. In addition, Australian quarantine officers will take a 600 fruit random sample from each consignment.


� 	The 2008 (Mortimer) Review of Export Policies and programs was of the view that Austrade and departmental trade resources should be expressly allocated to align with an explicit ranking of opportunities and potential gains in export and investment. (p. 32). The Review developed a table indicating the relative importance of different markets (p. 59). The Review considered that Australia’s export and investment efforts ‘must be oriented to the East Asian and South Asian regions, with a focus on China, India, Japan, the countries of ASEAN and the Republic of Korea’ (p. 58). It also supported a dedicated investment focus in North America and Europe.
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