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Future proofing regulatory reform
8.1
Nature of problem and case for reform
‘Future proofing’ in this context refers to the development of National Frameworks that will endure and deliver benefits over time. National Frameworks are usually underpinned by Intergovernmental Agreements in which governments commit to an approach that seeks to achieve some consistency in regulation and the administration of regulation. Approaches under the Seamless National Economy (SNE) agenda can include adoption of uniform legislation, use of template legislation, model acts, or a commitment to common objectives. The approaches vary in how prescriptive they are, and whether there are ‘opt-in’ or ‘opt-out’ options, as well as other features. 

As discussed in the Commission’s study on the impacts of the COAG reform agenda (PC 2012a), National Frameworks have particular value for businesses that operate across jurisdictions by providing uniformity in the regulatory requirements they face. To the extent that National Frameworks improve the quality of regulation and its administration, they can also be beneficial for businesses that operate in a single jurisdiction. They may also offer considerable savings in the development and administration of regulation, with flow-on effects in lower costs to taxpayers and business. There is, however, a down-side if the enforced consistency hampers innovation and improvements in regulation and its administration. This is a greater problem where jurisdictions face unique circumstances that require substantially different regulatory approaches. Hence, a balance has to be achieved between the scale advantages of consistency and encouraging innovation.

Three main concerns have been raised by the Business Regulation and Competition Working Group about National Frameworks:

· The process for developing reforms does not pay adequate attention to ensuring compliance, nor allow for innovation within such frameworks.

· The time taken and cost of negotiating the agreements is often considerable for all involved, including businesses.

· ‘Backsliding’ between what has been agreed and the reforms actually enacted and implemented in the individual jurisdictions is common. ‘Backsliding’ also occurs where subsequent regulation undermines the intent.
Lack of attention to implementation and innovation

National frameworks aim to improve the consistency of regulatory approaches across jurisdictions to promote a national market. However, there may be good reasons for jurisdictions to want to tailor a reform to better suit the majority of businesses in their jurisdiction, or to allow a lower cost of implementation. Failure to take these reasons into account during the negotiations may facilitate reaching agreement, but increase the likelihood of ‘slippage’ during implementation.
Moreover, there is an inherent tension between discretion and prescription in how agreed reforms are to implemented in a jurisdiction. On the one hand prescription can reduce slippage (and possibly backsliding), but on the other hand prescription leaves less scope for taking an innovative approach or allowing evolution in response to learning. There is a balance required between improving certainty and encouraging innovation. The ideal balance will be different for different frameworks and, more challenging still, that balance may well change over time. 
Time and cost of negotiating agreements

The Commission’s regulation reform study found that pursuit of agreement in areas identified in the SNE as worthy of reform (the 27 ‘hot spots’) was often resource intensive (PC 2011e). In addition, the effort required was often as great for minor as for major reforms. Concerns continue to be raised that lack of focus adds to costs, stretches available resources, and reduces what was able to be achieved. The Business Council of Australia (BCA) and other industry bodies consulted as part of the regulation reform study informed the Commission that the cost to business of involvement in multiple consultations, often on overlapping issues, was considerable. In submissions to the study, they called for more efficient processes as well as better outcomes.
Backsliding
Where there are special interests in government agencies and the business sector, change can be resisted, resulting in delays and/or only partial reform, or reversals of regulation. ‘Backsliding’ increases uncertainty for businesses and reduces the return to the actual reforms relative to the expected return. 

Currently, there is little in the COAG Reform Council monitoring that prevents backsliding, with the reform milestones for the SNE largely tracking progress in achieving agreements. The ex post evaluations of the COAG reform agenda undertaken by the Commission provide a source of information on the progress in and success of the SNE and other reforms across jurisdictions. However, it is unclear that these processes impose much discipline on jurisdictions to complete reforms in a timely and consistent manner (PC 2011e, 2012a). 
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Potential reform and possible gains 
COAG and the BCA have put improvements in regulatory processes at the heart of a National Productivity Compact (BCA 2012) to ‘future proof’ reform. The actual reforms that will support the Compact, covering both regulation and competition, have yet to be developed but will involve: developing national regulation principles to guide selection of priority areas for reform; following best practice in consultation and analysis; embedding ex post reviews; and improving regulatory processes to stem the emergence of regulatory burdens arising from inconsistencies across jurisdictions. The Commission’s work on regulation reform (Regulation Taskforce 2006; PC 2011e, 2012a) identifies a number of potential reforms to the processes for developing, implementing and reviewing COAG National Frameworks. 
Developing the agenda for National Frameworks
The proposed Compact is to include a set of national regulation principles to guide the selection of the areas for reform. Commission work (PC 2011e, 2012a) suggests that these principles should include:
· focusing on a small number of high return reform areas (27 is too many)

· drawing on detailed reviews (especially where these already exist) and ex ante cost-benefit evaluations to ensure high potential returns

· consultation to establish priorities and build support for the agenda.

The gains from a more tightly focused reform agenda come from bringing forward reform in areas with higher returns. Preparatory research that provides an evidence base for the likely gains not only guides the choice of priorities but helps to build support for the chosen reforms. Consultations must seek to confirm the analysis of the gains and test the options in order to ensure that the potential can be realised.

Implementing the reform agenda
The COAG Regulatory Impact Assessment (RIA) process, along with the RIA in all the jurisdictions, is under examination in a benchmarking exercise being undertaken for COAG by the Commission. This may well identify areas where the process can be strengthened (see also section 6 on strengthening RIA processes). Previous work by the Commission has found that greater attention could be given to:
· consideration of the full range of options for improving consistency, including whether all jurisdictions need to participate, and other opt-in/opt-out types arrangements

· embedding reviews in the regulations, particularly where the effectiveness of the approach is uncertain due to lack of an evidence base (in which case consideration should be given to trialling approaches (PC 2011e)), or because of a changing environment
· encouraging a risk-based approach to the implementation of the resulting regulation across jurisdictions — this includes approaches to compliance and enforcement. 
Implementing the National Frameworks can require considerable changes in legislation, regulatory arrangements, institutions and supporting infrastructure. Such changes can be costly and should be considered in designing the reform. For example, consideration should be given to including in National Frameworks only those aspects of regulatory requirements that need to be consistent to deliver the bulk of the benefits. Requiring fewer changes that can be implemented more efficiently and effectively should reduce ‘slippage’ and lower the cost of implementation. Jurisdictions should be given an opportunity to identify where innovation is possible so that Frameworks can provide the discretion to pursue new or improved approaches, including as part of a trial.
There is also a trade-off between providing flexibility and discretion to regulators to promote innovation and cost-effective administration and allowing too much scope for regulatory capture or gold-plating (PC 2011e). The Commission’s study, Identifying and Evaluating Regulation Reform (PC 2011e), concluded that not enough is known about regulator performance and recommended a review to assess the take-up and effectiveness of the recommendations made by the Regulation Taskforce (2006) for greater accountability.

Review of the achievements of the National Frameworks
COAG have good institutional arrangements in place, with the monitoring of progress by the CRC and evaluation of the reforms by the Commission. But while the structure is broadly sound, the arrangements lack the financial rewards and sanctions of the kind that characterised the relatively successful National Competition Policy (PC 2005d). Monitoring of implementation and evaluating the success (or otherwise) of the reforms can provide some discipline on completion of the reforms. It can also provide lessons about improving outcomes where different approaches have been allowed. Desirable features include:
· a formal review and performance management plan for all National Frameworks, with measures of results informed by the ex-ante cost-benefit analysis of the reforms

· milestones and reward payments based on results (outcomes) rather than process

· public independent reviews before a jurisdiction can depart from agreed arrangements

· review findings made public, with follow-up actions monitored and reported.
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What has been achieved 
The potential gains from improving the efficiency and effectiveness across the whole regulatory cycle (development, implementation, and review) for National Frameworks are considerable. For example, as noted in other sections, the Commission’s recent report on the COAG reform agenda estimated the benefits of full implementation of reforms in 16 of the 27 COAG reform areas to be around $6 billion annually (PC 2012a). But most of these have yet to be realised and other areas remain unsettled, so completing the reforms underway would seem integral to the National Productivity Compact.
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Achieving effective reform in the future
There is broad commitment in COAG to good process for developing and implementing reform. For a new National Productivity Compact and National Principles to achieve better outcomes from National Frameworks there also needs to be high level commitment to follow through, with accountability for the results, and rewards based on outcomes.
The National Principles should provide guidance on assessing the value that can be added by cross-jurisdictional coordination and the best approaches, reflecting issues such as: subsidiarity (PC 2012d); the natural experiments of competitive federalism (PC 2005a); approaches to risk-based regulation (Coghlan 2000; PC 2006b); and options for coordination such as harmonisation, ‘opt-in’ approaches, and when economies of scale can be realised (PC 2004b, 2012d). 
Such principles need to be tested, and should evolve over time as more is learned about the best way to achieve national markets. The consultation strategy that can efficiently and effectively engage with business also needs testing, as do review processes and incentive arrangements. There would be value in initially applying the new National Principles and National Compact to an important area of reform that is currently lagging, such as chemicals and plastics, as a test of their effectiveness.
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