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Environmental regulation
1.1
Nature of problem and case for reform

Many large‑scale investment projects in Australia are required to undergo environmental assessment and approval processes under both the Australian Government’s Environment Protection and Biodiversity Conservation Act 1999 (Cwlth) (EPBC Act) and relevant State or Territory environmental legislation. To varying degrees, these dual processes affect investments in key areas such as mining and exploration, transport infrastructure, residential and commercial development, and energy generation and supply.
Recent reports have highlighted inefficiencies that result from overlap and duplication between the EPBC Act and State and Territory environmental legislation (Hawke 2009; PC 2007a, 2009c, 2011f). Such overlap has been found to increase the administrative and compliance costs from meeting environmental standards, and contribute to delays in the progress of certain projects. These outcomes are despite legislative amendments in 2006 aimed at enhancing strategic approaches to environmental issues, and improving the efficiency of processing referrals under the EPBC Act. 
COAG has committed to retaining the current level of environmental protection afforded by the EPBC Act and State and Territory laws. In considering changes to environmental impact assessments, its intent is to achieve the same level of protection at lower cost to proponents and the wider community. Related to environmental regulation, at its April meeting COAG also directed the Heads of Treasuries to scope possible benchmarking of major project development assessment processes against international best practice (COAG 2012).
Even small changes to investment costs and timing can appreciably impact on the returns to developments. Therefore, and given both the substantial amount of committed and prospective investment in large-scale projects in Australia, and the increasing number and complexity of referrals made under the EPBC Act, considerable economy-wide benefits could be realised from additional streamlining of environmental regulation. 
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Potential reform and possible gains 
The Commission has previously identified an array of reforms that would help to streamline environmental regulation (PC 2004a, 2007a, 2009c, 2011f). While the Commission has not sought to quantify the potential gains from individual reforms, it has estimated that expediting the regulatory approval process for a major project by one year could increase its net present value by 10-20 per cent (PC 2009c). Although these calculations were made in the specific context of petroleum operations, they do suggest that the benefits from complete and successful reform would be substantial, especially considering the size of the investment pipeline in Australia. For the resources sector alone the investment pipeline is estimated to be close to $500 billion, of which $240 billion is made up of projects that are at an early stage and still subject to government (and business) approvals (BREE 2012). 
In its response to the Hawke (2009) review, the Australian Government recently flagged a number of changes to the operation of the EPBC Act that, if successfully implemented, could deliver benefits to proponents and the economy more broadly (DSEWPC 2011). Of these, COAG has placed particular emphasis on:
· strengthening Australian Government accreditation arrangements for State and Territory environmental assessment procedures
· introducing bilateral agreements that accredit the States and Territories to make binding approval decisions on EPBC Act matters.
Assessment processes

Strengthening the accreditation arrangements for State and Territory environmental assessment procedures could help to streamline the regulatory process by increasing the robustness of current bilateral agreements. In particular, more comprehensive accreditation could reduce the number of instances where — despite the existence of a bilateral agreement — a State or Territory assessment procedure does not fulfil all EPBC Act requirements, requiring the action to undergo a second assessment (PC 2011f). 
In a report for the Department of Sustainability, Environment, Water, Population and Communities, Deloitte Access Economics (2011) estimated that improved assessment bilateral agreements would deliver net benefits in the range of $400 million over 10 years. The Commission has not tested the assumptions underpinning this evaluation. As recognised by Deloitte, predicting benefits from these sorts of reforms is inherently difficult. For example, it is unclear whether strengthening accreditation arrangements would substantially lengthen State and Territory assessment processes, and so limit the total amount of time saved from only undergoing a single procedure. The upshot is that these sorts of figures should only be viewed as rough indicators of the benefits from reform. Nonetheless, the relatively low costs involved, and the fact that assessment bilateral agreements have already been used, suggests that there would be net benefits from these changes.

Approvals processes

Bilateral agreements may be further extended by accrediting State and Territory governments to make binding approvals decisions in relation to EPBC Act matters — removing the direct decision-making role of the Australian Government. Such a ‘one‑stop shop’ approach could streamline environmental regulation and reduce uncertainty for proponents. But in practice the scope to use bilateral approvals processes may be limited, especially given that the intent of the EPBC Act is to provide a final ‘check and balance’ on matters of national environmental significance (PC 2009c). In proceeding down this path, a number of factors merit consideration, including:

· the extent to which existing State and Territory procedures can be cost‑effectively adapted to satisfy the Australian Government’s obligations under the EPBC Act

· the possibility of greater legal action against approvals decisions under bilateral agreements, particularly if opponents to specific developments are unsatisfied with State and Territory processes

· the aim of the Australian Government to improve the processes for public participation under the EPBC Act (DSEWPC 2011).

Critically, although bilateral approvals processes are intended to decrease the level of uncertainty associated with environmental regulation, poorly designed agreements may increase uncertainty for proponents. 
Despite these cautions, and as previously stated by the Commission (PC 2009c), there are likely to be circumstances where bilateral approvals processes could usefully be applied. These include where the relevant State or Territory has developed adequate local experience and knowledge, there are well-defined or limited environmental risks involved, or there is already a rigorous environmental management plan in place. 
Other measures

Improved arrangements relating to bilateral assessment and approval agreements are unlikely to be panaceas for achieving full investment certainty and streamlining of environmental regulation. To this end, the Australian Government has also flagged a number of other areas for potential reform in its response to the Hawke (2009) review (DSEWPC 2011). The implementation effort required for these measures is likely to be similar to those required for bilateral agreements. Some of the proposed reforms that the Commission has previously commented on involve:
· an increased emphasis on strategic assessments and regional environment plans (PC 2009c, 2011f). Such processes can establish ground rules for what projects would be acceptable in a given environmental context, thereby negating the need (in at least some cases) for assessments of individual development proposals. For the greatest gains, strategic or regional assessments should be conducted before proponents begin assessing particular investments
· the further development of guidelines on matters of national environmental significance (PC 2007a, 2009c, 2011f). A long-standing confusion among proponents as to what constitutes a matter of national environmental significance (and hence whether the EPBC Act is likely to be triggered) suggests that extending the work already done in this area by the Australian Government would be a straightforward way to further improve the functioning of the Act. Related to this, the Commission notes that the Australian Government has announced its intention to make publicly available the departmental recommendation reports for the Minister’s decisions under national environment law
· producing a single national list of threatened species and ecological communities (PC 2004a, 2011f). The need for all developers to consult two lists (one each for the Australian Government and the relevant State or Territory) creates unnecessary duplication and confusion. 
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What has been achieved
Changes to environmental regulation in Australia previously occurred in 2006, when amendments to the EPBC Act were made. These changes were mainly aimed at streamlining the regulatory process, improving the level of cooperation between the Australian and State and Territory governments on assessments and approvals, and increasing the capacity and incentives to undertake strategic assessments, regional environment plans and conservation agreements. 

To date, these changes have not led to the widespread use of bilateral agreements or strategic assessments. Nevertheless, the previous amendments to the EPBC Act have provided the framework for increased use of these processes, making legislative change unnecessary for driving their wider adoption. 
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Achieving effective reform in the future
Effective reform to environmental regulation will partly rely on assuring concerned stakeholders that any associated changes to assessment and approval processes would not compromise conservation objectives. Otherwise, there is a risk of increased uncertainty for proponents arising from higher rates of appeal — a factor that is particularly pertinent in negotiating bilateral agreements that accredit the States and Territories on EPBC matters. In certain cases, using joint assessment panels may be helpful or necessary. 
There is also scope to improve environmental regulation via reform to relevant State, Territory and local government procedures (see section 2). Indeed, the Commission has previously found that environmental approvals under State, Territory and local government planning arrangements have appeared to be a significant source of delays and complexity (PC 2009c). (The Commission will have further opportunity to examine such processes across all levels of government in its upcoming review into non-financial barriers faced by exploration companies (DRET 2011).) This suggests that any changes aimed at devolving responsibility to the States and Territories may best occur on an incremental basis, perhaps by initially allowing approval responsibility on simpler processes or smaller (and therefore less contentious) development proposals.
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