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Best practice approaches to regulation
6.1
Nature of problem and case for reform
Australian governments have recognised that efficient and effective regulation is necessary and desirable to facilitate the smooth functioning of the economy and to ensure that social, economic and environmental aims are achieved. However, excessive, poorly designed and overlapping regulation place a significant cost burden on Australian businesses and consumers.

Best practice regulatory policy requires evidence and rigorous evaluation. It also requires institutional frameworks that encourage, disseminate and defend good evaluation, and that make the most of opportunities to learn. Where evidence is incomplete or weak, good processes for learning, and for progressively improving policies, become even more important (PC 2010e). 
An integral part of an evidence based approach is developing and enhancing processes for regulation making and review. The Regulation Taskforce (2006) concluded that having rigorous Regulatory Impact Analysis (RIA) processes in place would ensure better regulatory outcomes:

The pre-condition for achieving better regulation boils down to ensuring that the case for it is well made and tested, both at the outset and over time. (p. 182)
RIA is designed to improve the quality of regulatory decisions by providing relevant information to decision makers and the community about the expected consequences of different policy options.  However, the Commission has found that RIA processes generally fall short in how they are applied in practice. There can be a lack of engagement with policy development, the process can be started too late to influence outcomes, public consultation is sometimes done in a perfunctory manner and regulatory oversight can be weak. Most importantly, the process can lack sufficient transparency and accountability to ensure that the incentives of participants in the process are aligned with those of the community (Regulation Taskforce 2006; PC 2009a, 2010a). 
It is therefore not surprising that despite having processes in place to counter forces leading to excessive regulation, much regulation continues to be poorly justified and implemented in Australian jurisdictions, and that the costs to business and the community are large.

There is also a lack of ex post evaluation of regulation in all Australian jurisdictions. Moreover, there is no systematic monitoring and reporting that would enable an assessment of whether reviews have been undertaken and of the outcomes (PC 2011e). 

In response, in April, COAG agreed:

… to consider concrete measures to lift regulatory performance, including reducing complexity and duplication and increasing transparency and accountability. This will be informed by the current work of the Productivity Commission on the efficiency and quality of Commonwealth, State and Territory and COAG Regulation Impact Assessment arrangements, due to be completed in late 2012. (COAG 2012, p. 4)
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Potential reform and possible gains 
Some costs are necessary to achieve the objectives of regulation, but poor quality regulation can result in excessive administration and enforcement costs for governments and impose ‘unnecessary’ regulatory burdens on business or consumers. 
The Commission found that reforms to reduce regulatory burdens could lower business compliance costs by around 20 per cent, resulting in an estimated increase in GDP of close to 0.8 per cent— around $7 billion in 2005-06 (PC 2006a). However, there are larger gains to be made from reducing other inefficiencies caused by regulation that reduces competition and distorts incentives for investment and innovation. For example, based on a regression analysis of a World Bank indicator of regulatory quality, the United States Small Business Administration estimated the total costs of US regulations at US$1.2 trillion in 2008 (around 8.5 per cent of GDP) (Crain and Crain 2010).
A particular problem relates to regulatory overlap or inconsistency between jurisdictions. As an indication of the likely magnitude of such unnecessary costs, the Commission recently published estimates of the impacts of selected COAG business regulation reforms. The Commission found that the full implementation of 17 of the 27 Seamless National Economy reforms, aimed at reducing the regulatory burden imposed on businesses that operate across jurisdictions, could in the longer run provide cost reductions to business of around $4 billion per year and increase GDP by nearly one half of a per cent (around $6 billion per year). The Commission found that only $143 million of the benefits had been realised thus far (PC 2012a).
6.

 SEQ Heading2 3
What has been achieved 
A number of jurisdictions have established new regulatory assessment and review processes or fine-tuned existing processes. For example, Western Australia introduced RIA requirements for primary legislation in 2009 and then extended coverage to subordinate legislation with the introduction of revised guidelines in 2010. South Australia also released formal guidance material for its RIA process in 2011. Other jurisdictions have improved oversight mechanisms and applied compliance cost tools in an attempt to improve the quality of RIA. 
In 2010, under the auspices of COAG’s Business Regulation and Competition Working Group (BRCWG), jurisdictions assessed their RIA processes and agreed to consider opportunities to enhance current arrangements in five broad areas:

· to ensure implications for national markets are given appropriate consideration when new or amended regulation is proposed and/or proposals to remake sunsetting regulations are being considered

· the establishment of objective criteria for evaluating proposals to remake sunsetting regulation

· the publication of Regulation Impact Statements (RISs) or equivalent at or close to the time of policy decision

· fostering cultural change in regulation making

· the use of common commencement dates as a device for reducing the regulatory burden on business (PC 2012e).

In addition to the Commission’s current RIA Benchmarking study, the New South Wales, Victorian, Queensland and Australian Governments have or are currently undertaking reviews of their regulatory processes. To date, concrete steps to improve processes as a result of these reviews have yet to take place in most of these jurisdictions.
In response to a Commission review of regulatory burdens (PC 2009a), in July 2010 the Office of Best Practice Regulation established an online RIS register. It now publishes both Australian Government and COAG RIS documents on the site as soon as practicable after public announcement of the relevant decision, or in the case of COAG, after their release by the policy making body. Prime Minister’s exemptions and non-compliance are also made public on the website as soon as practicable after a regulatory decision is announced (OBPR 2010, 2011). 
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Achieving effective reform in the future
Against the objective of RIA to enhance the empirical basis for better informed government decisions, and to make regulatory processes more transparent and accountable, Australian jurisdictions have a considerable way to go.
In principle, RIA reforms could be implemented quickly and would be expected to have a significant cumulative impact over time. The biggest risk to the achievement of these gains is that governments will not be sufficiently supportive of the system to make it work as intended.
To strengthen the ex post evaluation of existing regulation, the Commission’s recent report Identifying and Evaluating Regulation Reforms recommended:

· a formal review and performance measurement plan for those regulatory proposals that are assessed as having a ‘major’ impact 
· the use of embedded statutory reviews where there are significant uncertainties regarding the effectiveness of impacts of the proposed regulation (PC 2011e).

And to ensure that the proposed reviews occur, it was argued that the Australian Government should establish a monitoring and reporting system that tracks reviews, monitors progress implementing recommendations, and makes this information publicly available (PC 2011e).
While these recommendations were directed to the Australian Government, they are equally applicable to the States and Territories. The public provision of such information would represent a significant advance in transparency. It would also promote greater accountability for effective management of the regulatory system.

Leading practices in regulation assessment will be highlighted in the Commission’s forthcoming benchmarking report, which should provide an opportunity for further reforms to existing regulatory arrangements in all jurisdictions. 
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